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CHAPTER I. 

PARLIAMENTS AND LEGISLATURES, 

RfflHE purpose of this volume is to show that the present j 
Legislatures of Ontario and Quebec are the political i 
iieira-at-law of the o]d historical Parliaments of Upper and 
lOwer Canada, and of the late Province of United Can- 
Its object is alao to make mauifest that these Legis- i 
llatures of Ontario and Quebec inherit the powers of the 
tepresentative Bodies which preceded them ; and that I 
fliey were established, and that they exist to perform the ! 
functions and duties which render neceaaary the life of a j 
(Colotdal Parliament. 

It may be necessary to inquire by what titles our Can- J 

iian Legislatures have, in times past, designated them- J 

elves ; how they understood their functions ; bow they I 

Eclaimed and vindicated their privileges. 

Lieutenant-Governor Gore, in a proclamation respecting j 
J Prorogation of Parliament, dated York, April 10th, ] 
|3811, issues an address: 

" To out beloved and faithful Lugislativc Councillors of I 
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our ProYiuce of Upper Canada, and to our Knights, I 
zena, and Burgesses o£ our said Province, to the Provincial-! 
Parliament, at our town of York." 

In an official document, issued by Sir Peregrine Mait-'J 
land, dated York, 21st of October, 1826, are found the 1 
words : — " Whereas, by our proclamation, bearing date the J 
26th day of September last, we thought fit to proroguft- j 
our Provincial Parliament," etc. 

The Legislature of the late Province of Canada waa, 
throughout its history, styled, in official documents, " The j 
Provincial Parliament," Inthe Joumabof the old House 
of Assembly, of 1854, we find a proclamation of the Earl | 
of Elgin dissolving " the present Provincial Parliament of . ' 
Our said Province," 

In the Confederation Pesolutions, seventy -two in num- 
ber, adopted on the 13th of March, 1865, by the late Parlia- j 
ment of Canada, we find that the words "Legislature," and f 
" Parliament," " House of Commons," and " House of As- 
semblyi" are regarded as practically synonymous and in- ' 
terchangeable. 

Resolution 6. " There shall be a General Legislature or 
Parliament for the Federated Provinces, composed of the 
Legislative Council and the House of Commons." 

Resolution 4-0. " The House of Commons, or House of, ^ 
Assembly shall not originate," etc. 

Resolution 79. "The sanction of Imperial and Ijocal 7bx- 
liaments shall be sought for the Union of the Provinces," 
etc 

In the earlier years of Confederation, the proclamationa 
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respecting the summoning of the Houses of Ontario and 
Quebec, employed the words " Legislature or Parliament of 

the Province of Ontario ;" and " Legislature or Parliament 

of the Province of Quebec." i 

A despatch, 29th March, 1877, from the Earl of Car- 

larvon, Secretary of State for the Colonies, was sent to the | 
Sari o£ Dufferin, concerning the validity of Acts done 

iinder the Great Seal of Nova Scotia. Li this commurd- I 

»tion the Earl of Carnarvon makes use of the following | 
rords: — 

" I am Eidvised . . , that the Local Legislature, with I 

lie previous assent of the Crown, is competent to empower I 

he Lieut .-Governor to alter the Sea!, meaning by the term J 

Local Legislature,' the Legislature of the Dominion." ] 

It is true that, by ilie 69th section of the British North I 

Lmerica Act, it is provided that " There shall be a Le^s- I 

ature for Ontario, consisting of the Lieutenant-Governor I 
md of one House, styled the Legislative Assembly of On- 

iario." But the authorities already cited, in illustration ] 
tf the use of the words, " Parliament" and " Legislature," 

furnish abundantjustification of the employment through- ■ 

FUt this book, of these twin terms as absolute equivalents. | 

After all, however, this is not so much a question of j 

irords, as it is of the interpretation to be placed on the ; 

lioctions of the Federal and Provincial Legislatures ; and ' 

jmon the extent and limitation of their respective powers, i 

for, in the technical precision of constitutional termin- ' 

(logy, it is a question whether the word Parliament, in all I 

he far-reaching significance of the term, comprehendinij,^ J 
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as it does, powers and attributes which, for purposes o 
Qovemraent, are practically uncircumscribed, should not'] 
be restricted alone to the Imperial Legislature of GreBiJ 
Britain and Ireland, 



CHAPTER II. 
THE PRIVILEGES OF THE PARLIAMENT OF UPPER CANADA, J 

ON the 17th of September, 1792, the Erst Parliament of| 
Upper Canada met at Newark, now known as Ni-j 
agara. Lieutenant-Governor Simcoe delivered to them s 
address, the opening paragraph of which said : — 

" I have summoned you together under the authority « 
an Act of the Parliament of Great Britain, passed in thn 
last year, and which has established the British Constitu-4 
tion, and also the forms which secure and maintain it i) 
this distant country." 

Mr John McDonnell, the member for Glengarry, ■> 
elected Speaker. Following the English custom, he pro^fl 
aented himself for approval to Lieutenant-Governor Sim-, 
coe. Thereupon the King's Representative promised tha&l 
the members of the House should " enjoy freedom of debal 
3SS to his person, and freedom from arrest." 



Doubts have been raised as to the validity of Simcoe's 
I words. But the difficulty is, after all, a. mere question of 
L phrases. The great self-evident fact remains unassailed 
I and unassailable, that the Legislature of the Province of - 
I Upper Canada, as long as it existed, continued to do things 1 
I pertaining to a Parliament. It raised money by taxes ; 
t made, enforced and repealed laws ; exercised the right to J 
I arrest and impiiaon. In a word, the Upper Canadian 1 
I Legislature, in its local sphere, was as much aParliamentJ 
13, in its imperial sphere, was the House of Commons in \ 
I Westminster. 

We shall see, in another place, whether, in the opinion I 
fcof some of our ablest jurists, the rights and powers of the I 
lold Parhamenta have not descended to the present legia- 
I 'latures of Ontario and Quebec. In the meantime we shall ] 
I glance at some of the acts of the Parliament of Upper Can- J 
■ ada; acts in which it exercised powers tliat were locally J 
lovereign ; which powers were never abrogated or ques- I 
Kioned by the King's representative, or denied by the j 
3 Courts. 

The Statute of SIst George the Third, cap. 31, known I 

B the " Constitutional Act," authorized the division of the 4 

rovince of Quebec into the separate Provinces of Upper I 

knd Lower Canada ; and the establishment of their respec- I 

3 Legislatures. The second section of this Act provides ] 

■amongst other things, " That in each of the said Pro vincea I 

s Majesty, Hi3 Heirs and Successors, shall have power I 

Jduring the continuance of this Act, by and with the ad- 

pice and consent of the Legislative Assembly of such I 
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RProvinces,reapectively, foma&eiaws/or the peace, welfare, 
f taid good goverwrnent thereof" etc. 

The words "peace, welfare and good government" 
^ occur first in an Order in Council, dated " At the Court 
' at Kensington, the Slat of December, 1696." The Order, 
I Irefore declaring the approlwition of the King, in Council, of 
[ certain laws passed in " the General Assembly of His 
Majesty's Island of Montserrat," proceeds : — 

'■ Whereas His Majesty has been pleaded by His Royal 
Commission, of October 2C, 1689, to authorize the Gov- 
ernor, Councils, and Assemblies of their Majesty's Leeward 
Charibee Islands in America, jointly and severally to make, 
constitute and ordain laws, statutes and ordinances, for 
I the public peace, welfare and good government oi the said 
< Islands," etc. 

We shall now proceed to show how the Parliament of 
I Upper Canada interpreted the privileges which it main- 
\ taiaed had been conceded by Li cut. -Governor Simcoe, on 
^the founding a new National Legislature in the wilder- 

FltlVILEQE PLEADED AGAINST AKKEST. 
The following are illustration-s from the Journals of the 
, Legislative Assembly and Council for 1S12. 

Mr. Alex. McDonnell, member for Glengarry, on the 

[11th o£ February, 1812, complained, by letter to the 

i, that Mr. William W. Baldwin had grossly violated 

privileges. The offence of Mr. Baldwin was that, as 

1 North Amarica 
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Deputy Clerk of the Crown, he had, in July, 1811, as an | 

Attorney, issued a writ of capias to the Sheriff of the J 
Home District for the arrest of Mr. McDonuell. It was I 
also charged against Mr. Baldwin that he had, when! 
warned by the Deputy Sheriff that Mr. McDonnell, as a | 
member of the House, was privileged from arrest, denied 1 
that claim, and insisted on the arrest. But the Deputy 1 
Sheriff refused to act, and so with the Sheriff. It so 1 
happened that Mr. Baldwin was an ofi&cer of the 1 
Legislative Council ; this fact, in the opinion of Mr. I 
McDonnell, added to the offence of breach of privilege I 
of the House of Assembly, a branch of the same I 
Legislature. I 

Mr. Baldwin was pronounced guilty of a breach o{M 
privilege. The Legislative Council, having been informed J 
of the action of the Assembly, peremptorily dismissed 1 
iiim from his office as Master in Chancery, But the 1 
Assembly was easily pacified ; and, at its instance, the I 
Legislative Council i-einstated Mi-. Baldwin, I 

THE CASE OF MR. MCHOL AND CHIEF JUSTICE SCOTT, I 
On the 20th of February, 1812, the House I 

Resolved, That Robert Nichol has been gailty of a J 
breach of the privileges of this House ; by making a' I 
■false, malicious and scandalous representation to the 1 
person administering the Government,* relative to the ■ 
proceedings of this House, contained in his letter of the I 
Soth of April, 1811, accompanying his road accounts, and I 

* Majur-Genend Brock. ^M 
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also by words uaed in the presence of a member of this 
House. 

The House then authorized Mr. Samuel Street, the 
Speaker, to issue his warrant, to the Sei^eant-at-.4rms, for 
the arrest of Mr. Rohert Nichol, of the Township of 
Woodhouae, " to answer unto such matters and things as 
may then and there be objected against him, touching a 
eontempt of the privileges of this Houae, with which he 
stands charged, and abide by the pleasure of the House 
thereon. " 

On the 26th of February, Mr. Robert Nichol was 
brought to the Bar of the House. 

Mr. Sovereign, a member, " gave evidence of words 
used by Mr, Nichol, in his presence, disrespectful to the 
House of Assembly." Mr. Willcocks, another member, 
gave evidence similar to that of Mr. Sovereign. 

Mr. Nichol was then heard in his defence ; whereupon 
it was 

Resolved, That Mr. Nichol has been guilty of a breach 
of privilege, in addition to his former offence, by deny- 
ing that this House have the privilege of committing an 
offender, who by them has been found guilty of a breach 
of privilege. 

It was resolved that Mr. Nichol be committed to the 
common gaol of the district, during the pleasure of the 
House, and that the Speaker do issue his warrant £oT' 
that purpose. 

The Speaker then read the warrant, which he signed 
by order of the Houae. It was as follows ; — 



I 
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" Samuel Street, Esquire, Speaker of the Honourable 1 
Commona House of . 



" To the Sheriff of the Homo District: Greeting:— 
" By virtue of the power and authority in me vested ] 
by the Honourable Comtnons House of Assembly, you are J 
hereby ordered and required to receive into the common 4 
of your district, the body of Robert Nichol, and 1 
him safely keep during the pleasure of this House, the \ 
said Robert Nichol having been convicted of a breach of .1 
privilege of the Commons House of Assembly. 

"Given under my hand and seal, at York, this 26th .] 
;day of February, 1812, 

"Samuel Street, 

"fi'prai 
" Commons House oj' AsaBMBLr." 

On the 29th of February, 1812, Mr. John Beikie.J 
Sheriff of the Home District, stated to the House that he 1 
had received into the gaol the body of Robert Nichol by 1 
virtue of the warrant of the Speaker; but that the I 
prisoner has aince been brought up by writ of SaheaM\ 
CorptLs, before Chief Justice Scott, and was by himfl 
liberated. 

The House thereupon resolved : — 

" That the Honourable Thomas Scott, Chief Justice of J 
this Province, has been guilty of a violent breach of the 1 
privileges of this House, by discharging from tho gaol of I 
this district, the body of Robert Nichol who was com-- 
mitted to prison for having committed a breach of the I 
privileges of the House," 



IS 
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The House then sent a message to the '. 
Council, informing them of the courae they had takeaS 
respecting Chief Justice Scott, and requesting them toM 
proceed in the matter as the nature of the case require^ 
The Chief Justice was Speaker of the Legislativ* 
Council, 

On the 2nd of March, 1812, ia the Legislative Couaofl 
Chamber : 

" The Resolutions of the Commons House of AsaemUfl 
on the 20th of February, 1812, brought up this day taB 
this House by Message, having been read. 

" It is considered tbat this House disclaim any righil 
to interfere with the proceedings of the Chief Justice,J 
in the exercise of his judicial functions ; but he, : 
Speaker of this House, having thought proper to entei 
into an explanation of his coriduct in the matter i 
in the aforesaid resolution, it is ordered that his explana- ' 
tion, so given, shall be entered upon the Journals of 
this House, and a copy thereof sent to the Commons 
House of Assembly. 

"The Chief Justice is-bound, by his office, to graafl 
Habeas Corpus, and to discharge the prisoner, if thid 
commitment appears, on the return, to be illegal, 

" To enable the Judges to decide on the legality o 
commitment, it was the law of the land that everj 
warrant of commitment should contain upon the face o 
it the cause, 

" The High Court or the King in Council, havi 
[ neglected in some orders of commitment to insert i 
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special cause, and the Judges scrupling to relieve by-1 
Habeas Corpus, at Common Law, on account of the high-l 
dignity of the Court in which the King himself sa 
person, a Statute was passed in the 16th Chas. I. wherebyH 
by it is enacted that the Judges shall grant Habeas Oorpuim 
on all commitments by His Majesty in Council ; andj 
if, upon the return, it does not appear to be for just and'l 
legal cause, they shall, under heavy penalties, bail or I 



" Since the Statute, it has become part of the law and! 
usage of Parliament that all warrants of commitment, byl 
the House of Commons, do specify the cause and recite! 
the particular privilege, or breach whereof the party has, J 
by the House, been adjudged guilty: and also the specifio J 
order of the House for his imprisonment. . Without such 1 
adjudication and order by the House, the Speaker has 1 
no authority ; and his authority must be showu in order J 
to render his warrant valid, 

" It appears by warrants of the Speakers of the House I 
of Commons in England, at two different periods within I 
an interval of forty years, that the usage of the Houael 
of Commons is conformable to the exigence of thej 
Statute, with respect to the High Court of the King inl 
Council. 

" These warrants show, distinctly, the particulaiJ 
privilege violated, the judgment of the House upon t 
charge, the time when that adjudication was made, thfij 
Order of the House for the specific punishment, and t 
date of that Order, whereupon, and not otherwise, thej 



Speaker can require the detention of the offender, im 
custody of any gaoler. 

"This reasonable proceeding shows a charge, a tria 
and adjudication, a sentence and award of execution^ 
from all which the Court or Judge can decide if it iu 
legal or not. From a copy of the return on the "v 
of Sabeaa Corpus sued out by Mr. Nichol, it does e 
appear of what nature was the breach of privilegi 
charged ; how, when, or where he had been adjudgi 
guilty, or that his imprisonment was ordered by thjS 
House. 

" The warrant under which Mr. Nichol was detainee 
appeared in all respects as the personal act of Mr. Streeia 
under his seal, supposing authority vested in him peraon4 
ally by the House of Assembly. 

" Such an authority cannot be delegated. Whatevei 
powers the House of Assembly may have to decide upoi 
their own privileges, it must be exercised by the Housfti 
itself, as a House, and not by the Speaker in his ownj 
person. And, aa the Chief Justice had only the return* 
of the Habeas Oorpus before hita, wherein the said war-J 
rant was inserted, and the warrant being materially de- 
fective, he was bound to discharge the prisoner. Ntfj 
' qtieation, therefore, respecting privilege could arise. 
" (Signed) John Powell, 

"Clerk Legiilalite Council." 
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On the 4th of March, 1812, in the House of Assembly, 
the following motion was adopted : — 

That, as the Legislative Council, by their Message of i 
the 2nd of March, diaclaimed any right to interfere with I 
the conduct of the Hon. Chief Justice Scott, guilty of a j 
breach of the privileges of this House, which they allege -| 
not to be done as a member of their House, but in hia j 
character as a Judge — notwithstanding that they did J 
interfere during this present session and punish an officer I 
of their House upon complaint of this — it therefore be- 
comes the duty of this House to vindicate its rights and j 
privileges in the manner which shall appear to it best I 
calculated to preserve them." 

Then an address to the Prince Regent was adopted, 
[t 13 in part as follows : — 

"An imperious sense of duty urges us to state to your ' 
Royal Highness, that an alarming, dangerous and iinjus- 
ttfiable violation of the privileges of the Commons of ' 
this Province has lately been made by the Hon. Thoi 
Scott, His Majesty's Chief Justice, inasmuch as he liber- ■ 
ated from prison Mr. Robert Nichol, who had been com- 

itted by them for a high contempt and breach of their I 
privileges. Such an interference, on the part of the J 
judicial authority, we cannot too much deprecate, im- I 
pressed as we are with the important consequences re- - 
suiting from it in the Representative Body of the people | 
of this Colony. 
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*' We therefore humbly pray that your Royal High- 
ness will be graciously pleased to propose such measures 
as in your wisdom may be deemed the most proper and 
efficient to afford us prompt redress. 

"(Signed) Samuel Street, 

** Speaker, 
"Commons House of Assembly, 

" 4th of March, 1812,'* 

On the 6th of March, 1812, the day of the prorogation, 
Major-General Brock, the President Administering the 
Government of Upper Canada, assured the House of 
Assembly that he should not fail to transmit to His 
Majesty's principal Secretary of State, those addresses 
intended to be laid before the Prince Regent.* 

It will be seen from the foregoing proceedings, that 
Chief Justice Scott did not contest the power of the 
House to vindicate its privileges. The exception which 
he took was as to the objectionable form of the Speaker's 
warrant of commitment. " The warrant being materially 
defective, he was bound to discharge the prisoner. No 
question, therefore, respecting pri^41ege could arise." 

* Journals of the House of Assembly and Legislative Council, 1812. 
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CHAPTER in. 



THE CASE OF MESSHS. COFFIN AND QIVENS. 



I 11/ E shall again proceed to show, in the language o£'j 
I ' ' oiEcial documents themselves, how the Legisla-l 
Itures of Upper Canada interpreted the words we hav< 
litalicised, viz., " To make laws for the peace, welfare qtuJI 
fgood government of the Province of Canada." In th6j 
I Journals of the House of Assembly of Upper CanadaJ 
1 1828, are found: 

Motion, that Nathaniel CofEn, Esq., Adjutant-General I 
I of Militia, and James Givens, Esq., Superintendent ofl 
J Indian Affairs, having been summoned by a Committee ■ 
I to appear before tbem, and not having complied there-J 
I with, they be apprehended and placed at the Bar, to« 
■ answer for such contempt, forthwith. Amendment, for I 
I appointing a Committee to search into precedents, and I 
I ascertain in what cases the Executive Government should ( 
ll>e addressed, in order to produce the attendance of any I 
Kpublic officer, etc., negatived : main motion agreed to. 
rBergeant-ai Arms reports his proceedings upon the Speak- 
r er's warrant, . -^d the refusal of those gentlemen to allow J 
Ithemselves to Unarrested ; Report ordered to be entered J 
Kupon the Jouma'si, nem. con. They are placed at thai 
■*fet, and, being calrcd upon for their defence, they sever- 
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ally explain the cauae of their refusal ; their atatementq 
to be taken down in writing, and entered on the Jom 
nals. Motion, that James Givens, Esq., has been guiltj 
of contempt of the House, and a breach of its privilegeB,-* 
and that the Speaker do issue his warrant for committing! 
him to the York Gaol for the remainder of the presenifl 
Session ; several amendments negatived, and motion I 
agreed to. A like resolution, respecting Nathaniel Coffin^ I 
Esq. Speaker submits the form of separate warrants otm 
committal, which are approved by the House. Sergeant-a 
at-Arms directed to carry the same into execution. 

The plea of Messrs. Coffin and Givens was, that boUl J 
of them had applied to Sir P. Maitland for leave tol 
attend the Committee, but that, in each case, he had ' 
refused permission. In the case of Mr. Givens, his 
Excellency's answer was, " That he is an officer of the 
Indian Department, and ia now acting as the head of 
that Department in this Province." In the case of Mr. 
Coffin, his answer was, that he could not give him per- 
mission to attend the Committee, appointed to inquire 
and report upon the petition of William Forsyth, be- 
cause he (the Lieut.-Governor) did not know what were 
the matters of which Forsyth complained, or what were 
the facts in regard to which the Committee desired to 
interrogate Mr. Coffin. 

In respect of these arrests, a Message wa^ transmitted 
to the House of Assembly, by the Lieutenant-Governor, 
Sir Peregrine Maitland, Mr. Speaker Willaon, who, in 
bis signature to the Address in reply to the Speech from 
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ihe Throne, at the opening of the Session, styles himself ] 

" John Willson, Speaker, Cotrvwhs House of Assembly," i 

Lread the Message to the House : 



"P. Mattland. The Lieutenant-Governor acquaints 
flie House of Assembly that the Adjutant-General of ] 
BUilitia, and Colonel Givens, Superintendent of Indian ] 
. acting as the head of that Department in this J 
■^Province, have reported to him that they are iu custody 
■under a warrant of the Speaker of the House of Assembly 
[^or a contempt in disobeying the summons of a Select -j 
■■Committee appointed to report upon a petition oSm 
\ William Forsyth. 

" The Lieutenant-Governor will always view with 1 
!■ extreme regret any circumstance likely to produce mis- I 
I understanding between any of the branches of the Legia- J 
I lature ; and, notwithstanding the protection which he i 
I justly owes to all officers serving under his Government, J 
I and acting, as lie conceives, in the due discharge of their I 
I duty, he has forborne to interrupt the proceedings of the i 
I Session, by hastening the intended period of Prorogation,* ' 
\ indulging a hope that some measure useful to the coun- 
I try might be matured before the Legislature separated. 



"The departure of the Assembly from the usage pre- 
I vailing in this Colony, and as far as he can learn, in | 



* Tlui eipresBioD is EomewbaC abeciire : it mxi; mean, hovever, that, 1 
■Itboogh the prorosaiCian of the House would, of aeceaiity, have libarated J 
the officiala, the Lieut.-Giirernor ta,i forboras to biEteu that event 
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other Governments, could not be acquiesced in by ! 
without that conviction of its propriety which he i 
not now entertain.* 

"For hLs future guidance, under similar circumatances, 
he will solicit the directions of His Majesty's Govern- 
ment — if the power claimed by the House of Assembly 
haa been constitutionally assumed and exercised, the 
House has discharged its duty in asserting it. If, other- 
wise, the Lieutenant-Governor, in withholding his per- 
miaaion,-f- had a duty to fulfil from which he could not 
properly recede — and of this the Assembly may be as- 
sured, that if the propriety of its proceedings shaU be 
confirmed by His Majesty, no one will be more ready 
than himself to recognize the privilege in question on all 
future occasions, and to enforce its observance by all 
whom it is his duty to control. 



This Message from Sir Peregrine M!aitland ia nothing 
less than might be expected from one who cherished his 
peculiar views on what we now term Responsible Gov- 
ernment. The second paragraph ends with a sneer. It 
is to be observed, however, that the complaint is a per- 
sonal one ; the House had dared to imprison two officers 
whom the Lieutenant-Governor regarded aa under his 



* Sir P. G. Maitlaud was imaware of tha 

Jaiiiai<:a and Major-General CarmioiiiLe!, noticei 

+ To obey the suimnoni of the CommitteB. 
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Irotection, " acting as they conceived, in the due diacharge 
if their duty." 
But the most important point yet remains to be noticed. 
tere can be no doubt that Sir Peregrine fulfilled his 
roraise " to solicit the direction of His Majesty's Qovem- 
lent." There can be as little doubt, that no official answer 
i the "solicitation" was ever made public. The Impe- 
[al Government, by its silence, must be taken to have 
bquiesed in the course of the Upper Canadian Legisla- 
The House took no action on the Message, 
[esara. Givens and Coffin were committed on the 22nd 
F March ; the House was prorogued on the 25th of March, 
'hen, of course, they would be liberated. 

THE CASE OF MR, ALLAN MACNAB. 

In the Houae, in 1829 : * 

"Motion, that Allan N. MacNab, Esq., having refused 
answer certain questions put to him by the Com- 
iittee on the Hamilton Outrage, and having other- 
wise misdemeaned himself, is guilty of a high contempt 
and breach of the Privileges of the House. Motion agreed 
Mr. Speaker to issue his warrant for apprehending 
He is placed at the Ear. and called on for bia defence, 
;ch he makes accordingly. Motion, that Mr. MacNab 
discharged ; amendment, that he be committed to York 
»1, during the pleasure of the House, carried. The 
,ker submits a warrant of committal which is approved 
the House. Mr. Speaker reports a letter from Mr , 
iNab, relative to his impi-isoument. Order, that he be. 
* Joumali, IXm, 



discharged. Mr. Speaker aubmita a warrant for his' 
charge, whicli waa approved of." 

We have seen how the Legislatures of Upper Canada 
defined and maintained their privileges. Let ua now see 
in what hght the Jurists regaiiied these claims, We shall 
take the case of MacNab v. Bidwell and Bald/win, as 
reported in Draper's King Bench Reports, Easter Term, 
1830; pp. U'i-lSS. 

The Court held that "the House of Assembly in this 
Province have a constitutional right to call persons before 
them for the purpose of obtaining information; and if the 
House adjudge the conduct of such persons in answering 
or refusing to answer before a Select Committee to be a 
contempt, they have the right of imprisoning them." The 
charge was trespass and false imprisonment against the 
Speaker, and another member of the House of Assembly, 
Mr. Baldwin. Chief Justice the Hon. John Beverley 
Robinson, in delivering judgment, said amongst other' 
things : — 

. "In a case, then, of contempt, so clearly and 
directly alleged on the pleadings, and resolved by the 
House, I cannot see upon what sound principle the power 
of the Assembly can be denied. , , . Then, if a priori, 
and independently of precedents, such a body as the House 
of Commons must be armed with authority to commit for 
contempt, and thereby to remove any immediate obatruo- 
tioDS to its proceedings, I think the same power, for the 
same reasons, must be admitted to reside in the House of 
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asembly here: for that AsaemMy represents all the 

people in this Province ; it has, in conjunction with the 

other branches of the Legislature, power to bind the Uvea, 

liberties aTid estates of all the inhabitants of this cou/nti'^ :* 

"Although the Legislature of this Colony is subordinate 

to the Imperial Parliament, it is the supreme power acting 

I this Province ; its legislative authority extends to the 

jst impoHant objects, and the instances in which it is 

tetrained, are, perhaps, not those of the greatest and 

)st immediate consequence for the welfare of society- 

ttive body with such powera, and established 

r such purposes, had not also the power of giving effect 

b their consultations, by protecting themselves from insult, 

[ removing obstruction from their proceedings, I am 

nt certain that more injury than good might not be 

rand to result from the Constitution conferred upon us; 

pd I cannot satisfy myself, upon any reasoning, that it is 

t as important for us as the people of England that our 

legislature should not be compelled to make laws in the 

irk, and that they should have power to inquire before 

jey come to decide 

"Without discussing further the objections that have 
(en or may be raised, I am, on the whole, of opinion that 

! action cannot be supported It is plain 

nt if upon this record this action could be sustained 
ist one of thoae defendants, no one could venture here- 
■ to fill the situation of Speaker ; and if it could be 
uned against the other, certainly that would be an end 
* Tha italics here, and alaewliere in tluB deaiiion, are our own. 



of an independeat exercise of the will and judgment upi 
constitutional questions by the members of that body, j 

" The true point of view in which to regard the queetiq 
19, that those powers are requii-ed by the House in ord 
to enable them to promote the welfare of their constiti 
ents ; we are bound to suppose that they will use th« 
with discretion and for good ends, and, ifweliad tkep 
we should have no right to withhold them, on the a 
tion that they desire to pervert the objects of th^ 
Constitution." 

Judgment for defendants. 

CASE OF SOLICITOR-GENERAL BOULTON. 
"Mr. Henry John Boulton, S olici tor- General ; FoiH 
high contempt and breach of the Pnvilegea of the Hooi 
in objecting to answer questions put to him by the Cot 
mittee on the Hamilton Outrage. He is placed at tfl 
Bar, and makes his defence. He is admonished and C 
charged. Order, Tiem. con., for placing on the Journi 
what Mr. Speaker {Bidwell) said in admonishing him." 

The Speaker, in his admonition to the Solicitor-Qenei 
amongst other things, said: — 

" The privUegea of the House of Assembly, which y^ 
have questioned, have been given to it by the Constit! 
tion, and for wise and useful purposes. They are neoe 
sary for the presei-vation of its rights and the perfort 
of its moat important duties. It is the Grand Inquest i 
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B Province. It is not merely allowed, but bound, to 

nquire into all grievancea and abuses, and to remedy I 

tem; especially those which, from the rank, influence, or I 
lumber of delinquents, or from any other circumstances, 
ihe ordinary tribimala cf justice cannot fully and promptly 
»dres3. These privileges, therefore, are necessary for the 

irotection of the people and the welfare of the country. J 

"It is to the spirit and firmness with which the House I 

if Commons in England has upon all occasions asserted j 

kud maintained its Privileges against the King and the l 

House of Lords, and, when necessary, against popular pre- j 

judice, that our parent country owes her liberties and the j 

principles of her Constitution. They must be aa 
Jiecesaary for the protection of the subject, and the preser- 
vation of liberty in this Province, as they ever have been 
England. They should ba guarded and supported, 

therefore, with the same vigilance and resolution here aa 1 

^ey have been in that country — whose example it is our I 

pride and duty to follow. j 

" Finding, from your answer, that you are now disposed I 

10 treat its Privileges with just and becoming respect, and j 

o defer your own private opinion to the judgment of that I 

body whose Constitutional right it is to decide upon its | 

1 Privileges, it is willing to dismiss you with no other 1 

punishment than this admonition from its Speaker. This -I 

moderation is a proof that these Privileges have been | 

aafely lodged by the Constitution in its hands, and that J 
they will never be used in awanton or oppressivem 
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CHAPTER IV. 

THE PARLIAMENT OF UPPER CANADA IN ADVANCE OF THE 
IMPERIAL PARLIAMENT : THE PUBLIC ACCOUNTS. 

Mr. Alpheus Todd, in his invaluable work on " Parlia- 
mentary Government in England,"* in narrating thehistory 
of the formation of the Committee on Public Accounts, 
speaks of its creation thus : — 

" And this brings us to the mention of the crowning 
act, whereby the House of Commons has been enabled 
to exercise a constitutional control over the public expen- 
diture, without infringing upon the functions of respon- 
sible ministers ; that is to say through the instrumentality 
of a Standing Committee of its own members." 

This " crowning act " was performed by the Parliament 
of Upper Canada, exactly half a century before the Impe- 
rial Parliament carried it into operation. 

On the 7th of February, 1812, in the Legislative 
Assembly of Upper Canada, a Select Committee was 
appointed to "Inspect the Public Accounts, and report the 
same to this House." 

The Report of the Committee, which bears evidence of 
being carefully prepared, was submitted to the House on 
the 2nd of March, 1812. 

On March 31st, 1862, the House of Commons appointed 
"A Standing Committee, styled 'The Committee of Public 

* Vol. 1, pp. 688-693. 



I Accounts,' for the exammation of tlie Accounts, ahowitigB 
tthe appropriation of the sums granted by Parliamentl 
Lto meet the Public Expenditure."" 



CHAPTER V. 
PRrVILEOE IN THE PROVINCE OF LOWER CANADA. 

WE shall now inquire how the Legislature of the Pro-J 
vince of Lower Canada understood and vindicatedl 
I ita privileg;(is. The plea of privilege as against arrest 
I was tested in the second Session of the new Legislatui-e, 
■■called into existence by the Constitutional Act of 1791, 

On the 27tb of November, 1793, Speaker Panet read to^ 
rthe House of Assembly of Lower Canada,^ a letter he had I 
Ireceivei from Mr John Young, a member thereof. 

The letter bore date, " Quebec, Monday morning, Nov.S 
■ S5th, 1793." Itreminded the Speaker that, at the opening'il 
I of the present Legislature, he, in the name of the Houae ofj 

', ' claimed such privileges and liberties as a 
■enjoyed by the Commons of Great Britain ; and Hi a Maji] 
■esty, by his Representatives, having recognized theenjoy-B 
■inent of all just rights and lawful privileges, I think itf] 
^necessary to inform you that, on Saturday afternoon, thel 
BSheriff of Quebec, by one of his officers, arrested my per-J 
I, upon a writ of Capias ad respondendum, issued outi 
E the Court of Common Pleas, on the 23rd inst., 

• Tod.1, Vol. 1, pp. 588-693. t JournaU of the Houw. 17U3-94. 
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I JamQB Hunt, of Quebec, Ironmonger, upon a deelaratioufl 
I signed by J, A. Panet. 

"Asa private individual and a merchant, . . . Il 
f submitted to the arrest, and gave bail ; but, in my publiofl 
I character, aa a member of the House of Assembly, it iai 
I also my duty to inform the House of this contempt andV 
I infraction of tlieir privileges. 

" I have, therefore, to' request of you to lay this infor-J 
[ mation before the House, in whose hands, according to thi 
\ Constitution, is lodged the vindication of their own rights S 
I that the House may have a knowledge of the insult offere 
to them through me, and be enabled to take such mea-^ 
surea as they shall see expedient to punish such a viola 
tion of their constitutional privileges. 

"John Young." 
On the 7th of January, 1794, the House 
Resolved, That the person of John Young, Esquire, ( 
I Member of Assembly, was arrested on the 23rd of No-I 
I vember last, in direct violation of the undoubted rights 
I and privileges of this House. 

On the 8th of January, 1794, the Hou-se, in a series o 
I Resolutions, found guilty of a breach of privilege, Jamei 

Hunt, who instituted the suit against Mr. Young ; J. . 
I Panet, the Speaker of the House, who acted as Advocate 
for Hunt ; Sheriff Shepherd, who authorized the bailiff ti 
' serve the writ, and the bailiff for making the arrest. 

On the 9th of January, 1794, the Speaker put the fol-1 
lowing question to the House : — 

" Whether it be the pleasure of this Honourable Houf 
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that he be permitted to declare, and cause to be insertec 
in the Journals, his apology and submisaion to the Reso« 
, lution of this Houae, concenung the arrest of John YouDgJ 
iquire," Passed unaniuiously. 

The Speaker then read the following declaration io^ 
both languages : — 

" As the Honourable House have judged necessary t 
resolve, that I am guilty of a breach of its privileges, i 
regard to the arrest of John Young, Esq., one of itel 
Members, I consider it to be my duty to submit, personally 
to the resolution of the majority of this House ; and at t! 
same time, to express with candour, , , . that I hat 
not any intention in the charge I undertook, as Ai 
for James Hunt, in the action which he instituted agaioB^ 
John Young, Esq., to infringe or violate the privileges o 
this House; but that I conceived, in the month of Nov-J 
ember laat, that the laws of this country authorized thffl 
arrest. ... I hope this Honeurable House will accept 
I this apology and excuse me, if in the commencement c 
, such a Constitution as ours, my opinions in law, as an Act 
vocate, have not had the good fortune to meet those of thJ 
majority of this Honourable House. The error was invol^ 
untary ; it is established by the Resolution of this House 
I submit to its Resolve ; and, as a further proof of whid 
I declare, that this morning, I fyJed, in the Court of Com 
mon Pleas, of Quebec, a petition, of which I now produo* 
B copy, to have leave to desist from prosecuting, as J 
vocate, the cause in court, until that the arrest of Jol 
Young, Eaq,, or hia special bail be discharged. 
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Resolved, That the apology and declaration juat madf 
P by the Speaker, are sufficient and satisfactory to this- 
I House, and that, in consequence, no further proceedinga. 
[ be taken on the Resolution which concerns him. 

On the 10th of January, 1794, the House ordered that 
I James Hunt be taken into the custody of the Serjeant-. 
I at-Arms, there to remain till he has caused the bail given, 
[ by Mr, Janies Young, a member of this Assembly, to 
E discharged ; and further, till he has made satisfaction toi 
I this House for the breach of the privileges thereof ; and 
I that Mr. Speaker do issue his warrant accordingly. 

On the 13th of January, Sheriff Shepherd presented' 
I himself at the Bar of the House, and made his apologyt. 
f It was then resolved that, as he had made satisfaction to the. 
House for the breach of the privileges thereof, by him" 
V committed, no other proceedings be had on the Resolu- 
I tion regarding him. 

On the 14th of January, the bailiff, one Hooper, mada' 
I his apology at the Bar of the House, whereupon thei 
E'flEime order was made in his case as in that of the Sheril 
%'hi8 superior. 



PBIVILEGE PLEADED AGAINST JURY SEfiVlCE. 

On the 19th of February, 1795, five members, Messrs. J 
P Lees, Lester, Young, Grant and Duniere, complained toj 
I the House that, in breach of its js-ivileges. Sheriff Shep-i 
■'herd did, on the 18th inst., cause them, members of thiaJ 
■'House, to be served with summonses to appear as Special I 
■Jurors at the Couit of King's Bench. 
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Tlie House resolved that the meinbera aforesaid " have 
privilege not to serve " as Special Jurors " and that a 
letter be written by Mr, Speaker to the Judges, that 
they may not be amerced for their non-appearance." 

On the 21st of February, the Speaker, Mr. C, De 
Lotbinifere, informed the house that he had written to 
the Judges of the Court of King's Bench, in the aense of 
the foregoing Resolution • 

The Judges recognized that the members " have privi- 
lege not to serve," for there was no further trouble in the 
matter. 

EXPULSION OP A MEMBER. 

On the 31st of March, 1800, the order for taking into 
consideration the copy of the Record of the proceedinga 
upon the indictment, in the Court of King's Bench, 
Montreal, against Charles Baptiste Bouc, Esq., a member 
of this House ; and also for the said M. Bone's attending 
in his place, being read, the House proceeded to take the 
same into consideration. 

The copy of the Record of the proceedings in the King's 
Bench was read. 

M. Bouc, attending in his place, pursuant to the order 
of the House, was heard in his defence, and afterwards 
withdrew. 

On the 2nd of April, 1800, it was 

Resolved, That this House, by their Resolution of 
Monday last, having voted that it appeared to this 
House by a Record of the Court of King's Bench, Moq> 



treal, then read, that .Charles Baptiste Bouc, a membo^ 
o£ this House, upon an Indictment of the aforesaid Courts J 
had been convicted of the crime of conspiracy, with! 
sundry other persons, unjustly and fraudulently to ob-l 
tain of Etienne Drouin, divers large sums of money, thaV 
said Charles Baptiste Bouc be expelled this House.* 

On the 24th of January, 1801, the same Kesolution^ 
respecting Charles Baptiste Bouc, was adopted.+ 
On the 22nd March. 1802, it was 
Resolved, That Charles Baptiste Bouc, a member tat 
the County of Effingham, be expelled this House foJ 
the reasons set forth in the Resolutions of 2nd of April^fl 
1800 ; and of the 24th of January, 1801 ; and that he h 
declared disqualified and incapable of sitting or voting aA'l 
a member of this House, in this present Parliament. * 



On the 17th of February, 1817, it was 
Reaolved, That Samuel Wentworth Monk, one of t 
Joint Prothonotaries for Montreal, has refused to exhibilj 
certain records in his possession, at Quebec, which he v 
ordered to produce by the Special Committee appointe 
to investigate the charges against L. C. Foucher, Esq. 

Mesolved, That the said S, W. Monk has been guilty o 
a contempt of this House, and a violation of it« privia 
leges; that he be taken into the custody of the Sergeanbf 
at-Arms, and that the Speaker do issue his ' 
accordingly. 

• Journali. 1800. + Journul*, IWL t JounuOs, 1802. 
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On the 22nd of February, 1817, the Speaier informed" 
the House that he had signed the warrant for the com- 
mitment of Mr. Monk to the Quebec gaol. The Deputy- 
Sergeant-at-ArmB at the Bar then acquainted the House I 
that he held the Gaoler's receipt for the body of MxM 
Monk.* M 

The Parliament of Quebec waa prorogued on the 22nH 
day of March. 1817, and, on that day the Court— theM 
sitting for the trial of crimes and criminal oflFencea — olfl 
motion, granted a writ of Aaieas corpus, and the abovM 
cause of detention being returnable, it waa moved thaM 
Samuel Wentworth Monk be discharged. The Courtfl 
without determining whether the detention of Mr. Mon^| 
was legal or illegal, whether the warrant by which hs 
was detained was accurate or inaccurate, discharged hiid 
upon the ground that the period for which he was comifl 
mitted had expired, f I 

FALSE EVIDENCE. I 

On the 25th of February, 1817, Janvier D. Lacroia 
wa*, on the Speaker's wari-ant, committed to the Quebefl 
gaol for "a high misdemeanour and a breach of thn 
privileges of the House," in having, in his examination 
before a Special Committee, " wilfully and maliciouslJM 
given false evidence." J I 

PRIVILEGE IN THE LEGISLATIVE COUNCIL OF LOWEK I 
CANADA. M 

But it was not in the case of the popular and electivfl 

• JeunuOa. 1817. tSttwrt'i L. O. It., pp. 120-121. t Jounula, 1817. fl 
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braacli of the Legislature alone that the Canadian Ju^ 
ciary, in times past, admitted and confirmed the ela 
for Privileges. In the ease of Daniel Tracy, reported Jj 
Stuart. L. C. R., pp. 478-517, the Court held that " 
Legislative Council has a right to commit, for breacha 
Privilege or in cases of lihel ; and the Court will t 
notice any defect in the warrant of commitment for auf 
an offence after conviction," The libel wns publis 
in the Montreal Vindicator of the 3rd January, 1832. 
The same order was entered in the case of Lud^ 
Jhivemay, brought before the Court by another writ )| 
habeas corpus, upon a conviction by the LegislatiT« 
Council on the 17th of January, 183-, for a similar brea* 
of Privilege, in publishing in the paper, La Minerve, ( 
the 9th January, 1831, a libel upon that branch of t 
Legislature, Justice KeiT, in the course of his remarl| 
observed : "But it has been argued by the defendanj 
advocate, that the Legislative Council has acquired no aW 
power (that of the House of Lords, in the matter of Pri-M 
lege), by immemorial custom and usage, and that i 
Parliamentaiy Charter of the year 1791 confers no b 
authotity upon it. I certainly admit that this body doi 
not possess, like the House of Lords, a right to fine a 
impriaon beyond the Session, nor so extensive Privilef 
as the Lords and Commons possess. But can the exerc 
of the power of proceeding summarily and committing £ 
a libel against the Legislative Council, as an aggi-egi 
body, be refused to them without their sinking into utt 
contempt and inefficiency ? 
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, "And whether a political institution is vested 

with the authority to make laws, or to explain and enforce 

fthein, it must of necessity possess all the powers requisite 

to ensure the purposes for which it was created. . . . 

The counsel for the defendants appear to consider the 

I Privileges of both Houses of Parliament, of punishing 
for contempt, to be derived from the Aula Regis, which 
^ercised all the authority of a Supreme Court of Justice ; 
but the Ecclesiastical and Admiralty Courts, which do 
not derive their jurisdiction from the same source, exercise 
the same right of punishing summarily all contempts 
committed against their dignity and authority." 

Justice Bo wen, in pronouncing his decision said 

I amongst other things : " Looking at the Act, 31 Geo, III., 
Up- 31, we find that the Provincial Legislature is em- 
bowered ' to make laws for the peace, welfare, and good 
BDvernment of the Province;' and in no part of this Act 
m there any mention of what shall be the Privileges of 
Ether branch of the Provincial Legislature ; but it is 
certainly true that the framers of it intended to confer 
upon the Provinces of Upper and Lower Canada, a Con- 
stitution modelled, as far as circumstances would permit, 
precisely upon that of Great Britain, It has been well 
observed by Sir William Blackstone, treatmg upon this 
very subject, "that the Privileges of Parliament are large 
and indefinite; that ifall the Privileges of Parliament were 
once to be set down and ascertained, and no Privilege to 
Kjw allowed but what was so defined and determined, it 
^M«Te ea^ for the Executive Power to devise some new 
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case, not within the line of Privilege, and under pret 
thereof, to haraaa any refmctory member and violate -ijj 
freedom of Parliament;' the dignity and independence 
the two Houaes are therefore, in great measure, presen 
by keeping their privileges indefinite. . . , 

" Besides, by the conviction before us, the Legiala 
Council have done no more than the Hoase of CommCi 
has invariablydoneuponaimilar occasions— impi 
offender during the Session of the Legislature, and J 
doing so have exercised a power which, during a perioc 
nearly forty years, has been frequently exercised by ti 
Assembly of this Province. . . . That these Privilt^ 
have Ukewise been acted upon by other ProvinaJ 
Legislatures, and have been recognized by the biglU 
authority, may be seen by the Journals of the AssemU 
of Jamaica, in 1808, in the case of Major-Qen^ 
Carmichael. .... 

" This Province enjoys a Constitution similar to thatfl 
England, in virtue of a particular Statute, it ia true, j 
make laws for the welfare and good government of t 
Province. Although the Statute mentions only 
power, it does not deprive the Colonial Legislatures i 
their powers which are inherent and necessary for b 
constituted to perform their duties with liberty, iu^ 

pendence, and for the general good If a 

England this power is recognised as inherent in the C 
atitution, that is to say, a.s a Parliamentary law, n 
to the independence of their bodies, as a law of i 
country, it exists in this country. In granting ua t 
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'Gonstitution, Great Britain has given ua the lawa to 
protect it, Although the Constitutional Act maintains 
but certain particular duties, this does not deprive the 
Colonial liegislature of other powers which are enjoyed 
by the other Colonies, where Constitutions are only estab- 
lished by Charter ; indeed the Provincial Legislature haa ■ 
performed other duties inherent to the Imperial Parlia- 
ment, and the right of doing which cannot be denied to I 
our Provincial Legislature, although not mentioned in the J 
Constitutional Acts ; and their duties are also of high A 
importance, and required power and independence of a I 
Constitutional character to fulfil them. These rights J 
bave been claimed and exercised in this country since tha I 
commencement of the Constitution."* 

We have now done with the illustrations of the sup- 
ported claims of the Provincial Legislatures of Upper and I 
Lower Canada. Enough has been brought forward to I 
prove that they were not mere automata, created by the 1 
Constitutional and Union Acts, and gyrating in aimless I 
impotence in the narrow circles of a statute law. Proof I 
has been given that these old Legislatures were something [ 
nobler and more powerful than the mere letter of the ^ 
Acts which gave them a legal and technical blaim to exist. 
Our Canadian Courts, always and righteously jealous of I 

.e least infringement of personal liberty, felt bound, even ' 
when that hherty was jeopardised in conflict with these 

igislatures, to recognise that, in certain cases they j 
id powers inherent, and independent of the phras«- 
* The italics in tlie forgoing axe in the Report. 
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ology of the statute-draftsman. In a word, the Caj 
tribunals ruled that, barring those sovereign attribnj 
which belong, by assured and pre-eminent right, to \ 
Imperial Legislature, and which cannot be delegated, \ 
Legislatures of the Provinces of Upper, Lower, and Unite 
Canada were not mere deliberative bodies with an inej 
dental permission to enact laws, but were real and veq 
table Parliaments. 



CHAPTER VI. 

PBIVILEQE IN THE LATE PROVINCE OF CANADA. 

NOW for a few illustrations of the manner in which t 
Parliament of the late Province of Canada asserted a: 
vindicated its privileges, in its endeavours " to make law] 
for the peace, welfare and good government" of \ 
country." 

In re the Argenteuil Election. — D. G. Lebel, Depul^ 
Returning Officer for St. Hermas, was summoned befof 
the Bar of the House, to give an account of his conduc] 
at the said election. Leave was given him to prodm 
witnesses. He was declared guilty of a breach of Privi 
lege in closing the poll several hours before the time pre 
Bcribed by law, without any adequate reason therefor, t 

8 committed to gaol for twenty-four hours.* 
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Mr, T. Brodeur, member for Bagot, refused to obey the J 
order of the House, which directed him to be examined I 
as returning officer, touching the Bagot election. He was 1 
taken into custody and placed at the Bar, but having,! 
answered the questions put to him by the House, was dis- 1 
charged.* I 

A peculiar case was that of Mr. J. Gleason, because the i 
[ House took cognizance of a matter that was an offence at 1 
law. For his conduct in sending a challenge to Mr. N. ■ 
Casault, M.P.P., a member of the BeUcchasse Election I 
Committee, Mi-. Gleason was placed at the Bar ; but on I 
his petition expressing his sorrow and praying the indul- I 
f gence of the House, he was discharged from custody .f I 
In re the Lotbinifere Election of 1858. James J 
I McCuUough.for having disobeyed the order of the House to-* 
[■attend and give evidence touching the election for thel 
I County of Lotbiniere {] 858), was placed at the Bar. He I 
r was examined. Motion that J. McCullough, Poll Clerk, I 
and George Cote, Deputy Returning Oflicer, for the I 
Parish of St. Sylvestre, are guilty of a gross fraud and I 
breach of Privilege in being privy to the fraudulent re^- M 
^^ tration on the poll-book of fictitious names, etc. Both I 
^■hrere found guilty and committed to gaol during pleasure. I 
^BCote was dischai'ged on May 12th, but McCullough was I 
^^ Kept in prison until the Gth of August, 1858, when he was •■ 
liberated by the Speaker's warrant, directed to the keeper ■ 
n of the common gaol of York and Peel.J I 

^^L. The next case in point is the Saguenay Election. M. ■ 
^^B * Jaanwli, lSH-5. t IbieL t Jounuli, 185B. I 
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MeCarty, A. Guay, L. Lavoie, and E. Tremblay appes 
at the Bar to answer for their conduct at the electioiB 
They were severally found guilty of a breach of Privilegf 
having been privy to the fraudulent inacrilDing of ne 
on the poll-books for the pai'ishea for which they i 
respectively Deputy Returning Officers, and were com 
mitted to gaol for ten days. The Speaker reported tl 
an application had been made to the Courts, on the p 
of Lavoie, for a writ of Habeas Corpus* 

The ca^e of Lavoie, was one which during the existenotj 
of the Parliament of the late Province of Canada, was 
contested before the courts. 

"Lavoie was committed to gaol by the House ( 
Assembly of the Province of Canada, on the warrant of tl 
Speaker of the House, for the space of ten days, foe 
breach of the Privileges of the House, in that, as Dej 
Returning Officer, he had connived at and been guilty o 
gross fraud," etc. 

" The court held, on his petition for a writ of Hahec 
Corpus, that such malversation of office was a breach < 
the Privileges of the House, and that the House had i 
such case the power of determining judicially all matterU 
touching the election of its own members, including t 
performance of the duty of those officers who 
entrusted with the regulation of the election of its n 
bera; and further, that the Courts of Law could i 
in(iuire under such a commitment, nor dischaige nor I 
a person so committed; jet, as the commitment did ntfl 



* JaumalB, 1854-5. 
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I profess to be for contempt, but was evidently aibitraiy, 
I unjust, etc., the court would uot ouly be competent, but 
I bound to discbaige the person." * 



CHAPTER VII. 

DESAL AND PROVINCIAL POWERS COMPARED. 

IT is now in order to consider in brief — 
1. The powers given to the Dominion and to the 
Provinces of Ontario and Quebec by the British North 
L American Act, 

2. The powers with which the Legislatures of these 

r two Provinces have clothed themselves, in order to cany I 
[ out the purposes for which they exist. 

3. The opinion of the Tribunals on the powers of the I 
I Provincial Parliaments, those inherited and those con- | 
[.ferred. 

4. The difference between the powers of the Imperial I 
(and the Federal Fiirliaments. 

Section 90 of the British North American Act thua^ 
l.defines some of the powers conferred on the Frovinciat'fl 
, Legislatures;— 

" Tiie following provision.^ of this Act respecting the I 
Parliament of Canada^namely : the Prorisions relating! 
to Ap|iroprJation and Tax Bills, the Hecommendation of I 

> St«p)isiu' Quebec Uw Digeat, pp. 922-923. 
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Money Votes, the Assent to Bills, the Disallowaace ( 
Acts, and the Signification of pleasure on Bills Reservei 
— shall extend and apply to the Legislatures of thd 
several Provinces, as if those Provisions were h 
enacted and made applicable in terms to the respectiy^ 
Provinces and the Legislatures thereof, with the substi- 
tution of the Lieutenant-Governor of the Province lot 
the Governor-General, of the Governor- General for thdl 
Queen, and for a Secretary of State, of one year for twrf 
years,* and of the Province for Canada." 

No argument is needed to prove that the powers coi 
ferred on the Provinces by this 90th sectioJi, are amongs 
the moat important that justify the existence of a Parlia^ 
ment. The Provincial Legislatures are made the partici-« 
pants of the Federal Parliament, " as if these provision! 
were here re-enacted " in the power to deal with thtM 
people's money ; a right which, entrusted for the timu^ 
being, by the people to their responsible representativea 
lies at the root of Parliamentary Government and Fre 
Institutions. 

The latter part of the section shows that the powefg 
conferred are part of those exercised hy the late Parlii 
ment of Canada, and are transmitted unimpaired to thw 
Provincial Legislatures. 

It is but right to admit, that the Federal Parliament im 



*IhiH refcra lo the period— one year — within which, and not after, t' 
Qoveruor-GeneraJ has authurity to dieallDW Provincial Legislatiol 
ing the existence of the late Province of Canada two years waa th 
within which tlie ImiieriiU autlioritioB could exercise the veto. 
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' in possession of larger powers than the Provincial Legis- 
latures. But it may be possible to show that these 
powers differ more in degree than thej do in kind. In 
attempting to make this comparative similarity apparent, 

i there is no desire to belittle the Parliament of Canada. 
Such as it is, that Legislature is our own ; it represents, 
in a tentative way, the idea of Nationhood. It la a 
formative power, shaping out of scattered materials some- 

» thing that shall be the embodiment of a compact but 
individualized National life; something leas than the 
British Empire, but greater than a Province. 

Section 91 of the British North America Act deals 
with the "Distribution of Legislative powers." Under 

I the beading " Powers of Parliament," there are enumerated 
twenty-eight subjects reserved to the Federal Legislature. 
Section 92 of the Act enumerates the subjects under 
the control of the Provincial Legislatures : they are six- 
teen in number. 
For the purposes of comparison, the more important of 
the subjects reserved to each Legislature will be placed 
ude by side, not in numerical procession, as in the Act,, 
but according tn relationship. 



FEDERAL POWERS. 



4. The borrowing of moDoy on the 
public areiliC. 

8. The filing oi and prDviding [or 
the ealaries and alluwaiices of Civil 
uid other officer* of ths QoverameDt 
of Can>d». 



PROVINCIAL POWERS. 

2. Direct Taxation within ths I 
Province, in order to the ntieing of k J 
Revenue for Provincial purposea. 

3. Borrowing money on the aol< 
credit of the Province. 

4. The eatabiiahment and tenura J 
of Provincial offices and the appoint- 1 
inent and paymeut of Frovinbud of- f 



11. Quarantine and the eBt&bli»b- 
ment and mamtenfiiice of Marine 
Sospitals. 



7. The establiehmeiit, maintM 



20. Marriage and Divorce. 



Conititutioa of the Cou 

nal Jnriadiction, but including the 

procedure in Criminal matters. 



28. The Eatabliahment, MainteL 
ance and Management of Peniten- 
tjaries. 



The following are the more important of the remain 
ing Federal and Provincial Powers not placed in coi 
parison above : — 

(Reserved for the Federal Parliament r) 
The E:egulation of Trade and Commerce. 
Postal Service. 

Militia, Military, and Naval Service and Defence. 
Navigation and Shipping. 
Currency and Coinage, 

Banking, Incorporation of Banks, and the issue of pap< 
money. 

Bankruptcy and Insolvency. 

(Tteserved for the Provincial Legislatures :) 

The Amendment from time to time, notwithstanditu 
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anything in thia Act, o£ the Constitution o£ the Province, 
except as regards the Office of Lieutenant-Governor. 
Municipal Institutions in the Province, 
Local Works and undertakings, other than such aa are 
excepted in sub-aection 10. 
^^ The lucorporatiou of Companies with Provincial Ob- 
^^nects. 

^^m Property and Civil rights in the Province. 
^^m Education. 

K 

■ of 

I lai 



i 



It will be seen from the comparison of Federal and I 
Provincial powers, given above, that there exists the closest I 
relationship between between them, and that there is no J 
ranacendant superiority vested in the Dominion Parlia~ 1 
meut. 

As regards the internal and material interests of each I 
of the Provinces, their municipal self-government, their i 
systems of education, their public lands and their develop- 
ment, and the administration of justice, the Local Legis- 
latures are of much greater importance than the Federa* 1 
Parliament. Over those vital and complex functions of a 
free Commonwealth, which are known as Civil Rights J 
[and which are the life and marrow of local Self -Govern- J^ 
tment and Constitutional citizenship, the Provincial Par" 
liaments rule supreme. 

It must be borne in mind that the Federal Parliament J 
is the offspring of the Provincial Legislatures ; that it iail 
not their progenitor ; and that in confiding to it such ofll 
their powers as were necessary to establish it as a greater.^ 
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Representative Institution than themselves, there we^ 
yet certain powers which they reserved for their own I 
hoof. 

Aa an illustration of these reserved powers, may be cite 
the last clause of Section 94 of the British North Amerifii 
Act. The section is headed " Uniformity of Laws in i 
tario, Nova Scotia, and New Brunswick." This uuifonq:^ 
ity has reference to " all or any of the laws relative i 
property and civil rights" in the three Provinces jvu 
named, and to the procedure " of all or any of the Court 
in those three Provinces." But the last clause of thid 
section declares that "any Act of the Parliament of Cati4 
ada making provision for such uniformity shall not ha' 
effect in any Province unless and until it is adopted anq 
enacted by the Legislature thereof." 

In the framing of the British North America Act g 
care was taken to avoid making violent alterations in thg 
distinctive Institutions of some of the Provinces whic 
were parties to the Federal compact. The French syste 
of jurispnidence in Lower Canada wa.s left inviolatfi 
Although " Mamage and Divorce" are subjects plac 
specially under Federal control, yet no hand was laid o 
the Court of Divorce and Matrimonial Causes, which tlia 
existed in New Brunswick, and which still exercises it^ 
I unctions in that Province. 

In one respect the Provincial Legislatures have a prfl 

eminent advantage over the Federal Parliament : thq 

I can at any time amend the Constitution, except as reg£ 

I Uie office of Lieutenant-Governor. But even this pow 
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.d not be denied by the Imperial Government, if we 

ly judge from a reference to Colonial Govemora, in a 

'fepeech delivered by the Right Hon, W. E. Gladstone, in 

the House of Commona.on March 22, 1867, on the subject 

of the Canada Loan Bill, Mr Gladstone said : 

" We have for a full quarter of a century acknowledged 

absolutely the right of self- Government in the colonies. 

We do not expect the laws of Canada or of Australia to 

be modelled according to our own ideas. We grant them 

greater freedom from interference than, as amongst the 

■ee kingdoms, the Legislatures grants to the peculiar 

ideas that may happen to prevail in one of those three. 

We have carried it to this point, that as far as regards the 

Administration, I beUeve it may be said that the only 

icer appointed by the Colonial Secretary is the Gover- . 

; and I believe there cannot be a doubt that if it were 

well-ascertained desire of the Colonies to have the 

ipoiutment of their own Governor, the Imperial Parlia- 

.t would at once make over to them that power."" 



■ Baiuard, toU 186, p. 7B3. 
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CHAPTER Vni. 

SIR JOHN A. MACDONALD'S ORIGINAL MEMORANDUM ( 
DISALLOWANCE OF PROVINCIAL ACTS. 

T hK new system of Confederation had ■scarcely begun* 
work, when it became necessary to provide agai 
the expected clashing of Federal and Provincial intere 

Accordingly, on the 8th of June, 1868, Sir John iltSi 
donald, the Minister of Justice, prepared a memorandiii 
on the subject of the powers of disallowance of the Acts d 
the Local Legislatures, poaaeased by the Federal Qovenj 
_ ment* It ia in part as follows : 

" The undersigned tegs to submit for the consideratifii 
of Tour Excellency, that it ia expedient to settle the coui 
to be pursued with respect to the Acta passed by i 
Provincial Legislatures, 

" In deciding whether any Acts of a Provincial Legj 
lature should be disallowed or sanctioned, the Govemmei 
must not only consider whether it affects the 
of the whole Dominion or not ; but also, whether j 
be unconstitutional, whether it exceeds the jurisdicfam 
conferred on Local Legislatures, and, in cases where t 
jurisdiction is concurrent, whether it clashes with t 
Legislation of the General Parliament. 

* SeuiDiud PapeiB of Oaaada, 1869, No. 18. 
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Aa it is of importance that the course of Local Legis- 
lation should be interferred with as little as possible, and 
the power of disallowance exercised with ^eat caution, 
and only in ca^es where the law and the general interests 
of the Dominion imperatively demand it, the undersigned 
recommends that the following course be pursued : — 

"That, on receipt by Your Excellency, of the Acts pasaed 
in any Province, they be referred to the Minister of 
Justice for report, and that he, with all convenient speed 
do report aa to those Acts which he considers free from 
objection of any kind ; and, if euch report be approved by 
Tour Excellency in Council, that such approval be forth- 
ith communicated to the Provincial Government. 

That he make a separate report, or separate reports, on 

3e Acts which he may consider : — 

1. As being altegether illegal or unconstitutional ; 

2. As Ulegal or unconstitutional in part. 

3. In cases of concurrent jurisdiction as clashing with I 
le Legislation of the general Parliament ; 

4. AsafiFecttng the interests of the Dominion generally; I 
And that in such report or reports, he gives his reasons [ 

For hia opinions. 

That, where a measure is considered only partially ^ 
lafective, or where objectionable, as being prejudicial to 
the general interests of the Dominion, or aa clashing with | 
its Legislation, communication should be had with the | 
Provincial Government with respect to such measure, and J 
that, in such case, the Act should not be disallowed, if the j 
general interests permit such a course, until the Local I 
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Government has an opportunity of considering and dis- 
cussing the objections taken, and the Local Legislatures 
has also an opportunity of remedying the defects found to 
exist." 

The memorandum was approved by the Governor- 
General in Council, on the 9th of June, 1868 ; on the 
11th of the same month it was transmitted to the 
Lieutenant-Governors of the Provinces of Ontario, 
Quebec, Nova Scotia and New Brunswick. * The memo- 
randum approaches the subject of the disallowance of 
Provincial legislation, in a manner that is at once states- 
manlike and liberal. It furnishes the key to the 
interpretation to be placed by all Ministera of Justice 
on questions involving Federal and Provincial preroga- 
tives in matters of law-making. Those who assume 
that the Parliament of Canada is, by right and by statute, 
placed high above the plane of Provincial Legislatures, 
will no doubt notice that, in two separate places in his 
memorandum. Sir John Macdonald admits that there are 
"cases where the jurisdiction is concurrent." 



* In the oommunication of the Hon. Mr. Langevin, Secretary of State 
transmitting the memorandmn, each Lieutenant-Governor is styled "Your 
Excellency. " 
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OHAPTEB IX. 

PBIVILEGE3 OF THE ONTAKIO LEGISLATURE: 
DISALLOWANCE OF THE ACT DEFINING THEM. 

ON the 19th of December, 1868, the Lieutenant-Gov- J 
ernor of Ontario assented to aa Act " to defioe the | 
'rivileges, Immunities and Powers of tlie Legislative 
I Assembly of that Province;" 32 Vic, cap. 3. 

The Act, in Section 1, declared that the privileges o£ J 
r-the Legislative Assembly should ha the same as those of I 
I'the Commons House of Parliament of Canada, Sec- j 
KtioD 2 provided that those privileges should be part J 
J of the Public and General Law of Ontario; that it ] 
ihould not be necessary to plead the same ; but that all \ 
[■Courts and Judges of Ontario should take judicial notice I 
I of them. 

The Act was referred to the Law Officers of the Crown 
in England to pronounce on its constitutionality. * 

The Law Officers, in a communication to the Earl of | 
pranville, Secretary of State for the Colonies, dated, 
ffemple, ith May, 1869, pronounced against the Act. 

Sir John Macdonald, in a report dated 14th of July, 
■869, advanced the propositions that follow in respect to 
B Act in question : — 
" With reference to the following Act passed by the i 

'SeMional papen, Canada, 1S77- Ko. 89. p. 302, tttt^. 
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Legislatura of the Province of Ontario at ita seoc 
Session, 32 Victoria, the undersigned has the honour^ 
report as follows r 

" Chapter 3. That Chapter 3, intituled an ' Act | 
define the privileges, immunities and powers of the L 
lative Assembly, and to give summary protection to f 
sons employed in the publication of Sessional papers,'3 
objectionable. 

" By the 18th clause of the British North America Act 
1867, it is enacted that the privileges, immunities and 
powers to be held, enjoyed and exercised hj the Senate 
and by the House of Commons of the Dominion of Canada, 
shall be such as shall bo from time to time defined by Act 
of the Parliament of Canada, but so that fhe same shall 
never exceed those held, enjoyed and exercised at the 
passing of such Act by the House of Commons of the 
United Kingdom. 

" It is to be assumed that the power to pass an Act 
defining those privileges was conferred upon the Parliament 
ot Canada on the ground that without such a provision 
the Parliament of Canada could not have passed any sucli 
Act. 

"It is clear, from the current of judicial decision in 
England, that neither of the branches of a Colonial Legis- 
lature have any inherent right to the privileges of the 
Imperial Parliament, Perhaps, however, underthe Legis- 
lative powers given to the Dominion by the 91st section 
of the Union Act, to make laws " for the peace, order, and 
good government of Canada," it might have passed an 
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1^^ Act without any enabling power from the paramount '( 
authority, establishing and defining the privileges of its i 
two Chambers. However, this may be with respect to J 
the General Parliament, it is to be observed that there is } 
no clause in the Union Act similar to the 18th, giving to j 
the Provincial Legislatures power to define or establish I 
their privileges, and that no genera! powers of legislation 
for the good government of the Provinces are given to j 
their Legislatures. j 

" Their powers are strictly limited to those conferred I 

ll' by the 92nd, 93rd, 94th and 95th clauses of the Union ] 

^Lict I 

^^B "By the Act in question it will be seen that the Legisla- J 
^^■lure of Ontario has declared that the Legislative Assembly j 
and its members shall enjoy the same privileges as those 1 
exercised by the Hou,se of Commons of Canada. | 

J^H " It would seem, therefore, that this Act is in excess of j 
^^Btiie powei" of the Provincial Legislature. If it has any 
^^Ppower to legislate in the matter at all, it seems to follow 
»i that while the General Parliament can, under the 18th J 
clause, confer no greater privileges than those enjoyed by I 
]^^ the Imperial House of CommonSj the Provincial Legisla- | 
^Hlure, being bound to no such limitation, might, if it were I 
^Hbo disposed, confer upon itself and its members privileges 1 
^^ in excess of those belonging to those of the House of Com- ] 
mens of Eiigland." « 

Honourable John Sandfield Macdonald, Premier of j 
Ontario, replied to the Minister of Justice. In a copy of I 
» Miaute of Council, approved by " His Excellency." tho j 



Lieutenant-Governor, the 21st of September, 1869, it it 
stated that "the Committee (of Council) concur in tl« 
report of the Honourable the Attorney- General, and in 
the reasons therein given for the constitutionality of tha 
5£ud Act, and advise that the same be approved of." 

The Report of Attorney -General Macdonald, whl 
had before him the opinions of the Law Officers of th^ 
Crown, as to the Acts being beyond the powers of tt»| 
Ontario Legislature, was as follows : — 

" The undersigned, to whom His Excellency the Liei^ 
tenant-Governor referred the letter of the under Secreta 
■ of State at Ottawa, dated the 24th day of July \b£ 
traosmittiog therewith certain reports and communics 
tions, and all hearing on specific objections to three sevet 
Acts passed during the last Session of the Ontario LegiSi 
lature, has the honour to submit the following ohservationj 
for His Excellency's consideration. 

"With respect to Chapter 3, intituled an "Act to defii 
tho privileges, immunities and powers of the Legislatifl 
Assembly, and to give summary protection to persoiu 
employed in the publication of Sessional Papers," itisaaicB 
the powers of the Legislature of Ontario are strictljjj 
limited to those conferred by the 92, 93, 94 and 95 clause 
of the Union ; Act that there is no general power con.'j 
ferred on the respective Local Legislatures to enact lawi 
for the good government of the Provinces as there I 
been to the general or Dominion Legislature, and that thw 
express provision contained in the 13th section of t 
Union Act, granting to the Senate and House of Com 
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of Canada, and to the members thereof respectively,,,] 
" shall be such as are from time to tune defined by the J 
Act of the Parliament of Canada, but so that the same I 
shall never exceed those at the passing of this Act held,J 
enjoyed and exercised by the Commons Hou§e of Parlia-J 
ment of the United Kingdom of Great Britain and Ireland, 
and by the members thereof," shows that without such aj 
provision the Parhament of Canada could not have 1 
passed such an Act. On these grounds it has been con- 1 
eluded that the Ontario Statute under consideration ii 
excess of the power of the Ontario Legislature. 

" To justify this conclusion, it is said that if the Locall 
Legislature can pass such a law becau.se it is not tram- ] 
melled, it may pass a law exceeding the limitation which! 
has been placed on the Dominion Parliament by the 18th I 
section of the Union Act. 

" It may not be quite easy to define precisely what powerB 
the Local Legislature may or may not lawfully exercisfrl 
on the very numerous subjects which are within its juris- 
diction. 

" It cannot be denied that the Legislature must possea 
the power, if not by mere regulation, by Statute at anjti 
rate, to provide for the orderly course of its proceedir 
— ^I'or freedom from an-est of its members whilst attend-^ 
ing their duties, and for a reasonable time before and aften 
each Session for freedom of speech, not only against thea 
Crown, but agaiust pi'ivate persons, for the light to publi; 
and disti'ibute generally such matters as may be deemec 
conducive to the public interest, without the risk of sqifi 



for publishing what might be otherwise deemed to be d&* 1 
famatory, and for the punishment of all persons guilty o 
contempt in the face of the House, or before its Com- . 
mittees. 

" For without such protection the Legislature would be J 
unable to maintain its dignity, and would be more feeble, I 
than a Justice of the Peace who has a right to punish fori 
contempt committed at his Petty Sessions. 

"And it would be singular that a Legislative Body which J 

. can confer such privileges upon any Court or MunicipalJ 

body should not be able to grant them to itself. 

" The undersigned believes also that the Ontario Legis—B 
lature coidd have gone beyond the privileges just named J 
and could have declaimed that members of the Legislature ■ 
should be proceeded against in civil suits by a particulwj 
kind of process, and that all suits against them should be 1 
tried in a particular court, or that no civil suit at all 1 
should be commenced or prosecuted against them during f 
the Session of the House, or for a certain time before or:] 
after the Seasioo. 

" The undersigned is also of opinion that witnesses, sum* 
moned to attend before the House or a Committee, should 1 
be liable to be proceeded against by the House for contempt J 
in disobeying the process, or in declining to give evidencal 
or othei-wise, and that all matters pertaining to the election 1 
of members should be tried and determined by the House, I 

"The only privileges which the House of Commons in J 
England possesses which may not be considered as appli*] 
cable here are, when it acta as the grand inquest of thi 
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nation, to inquire into grave otfeucea, ami whuii it accuses,! 
for the purpose of a trial, for the otfence found, and when it J 
adjudicates upon and punishes contempts out of the House. J 
" Yet, the undersigned believes there is nothing to pre-j 
vent the Legislature of Ontario from granting the powerj 
of inquisition to itself by Statute. 

"It may, undoubtedly, withdraw the power from grand! 
iurora by abolishing the grand jury system, or by trana-J 
ferring the poweia now exercised by gi-and jurors to any I 
other power, body or person. 

"And that the Legislature may abo grant to itself thft;! 
power to try for and to punish contempts not committedj 
before the House. It is famiHar to every one acquainted! 
with the practice of the Superior Courts, to what cxtenw 
contempts to the proce.g-s and officers of such Courts aiQl 
punished, though not committed in the precincts of theu^ 
Courts. There is no decision, the undei-signed beUeveaiB 
at all touching the jurisdiction of the Legislature to paa 
a statute for such purposes, though there are deciaioni 
that a legislative body has, as such, no inherent right i 
assume such power. Powers analogous to those whiel 
are exercisable by the British Housoof Commons, becaui 
the latter body has acquired theirs by long usage an^ 
custom only, and powers so acquired are not assumabla 
by other bodies possessing general legislative authority ia 
other places, 

"The Dominion Act contains nothing against the i 
in question. 

not declare that the Lej:;i.?lature of Ontnrio a' 
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hiive authority over those mattet-« which ai-e meutionedd 
in the Act, but that it may esclusively make laws relating J 
to those subjects thei-ein enumerated. 

"And it seems difficult to maintain that a Legislaturfrl 
which may amend the Constitution of the Province, andH 
may legislate on property and civil rights, and generalljtJ 
on all matters af a mere local or private nature, may not.J 
I by Statute provide that the like power which the House'l 
of Commons of the Dominion and the memhera ihereO^fl 
possess, may be possessed also by the Legislative Assembly. I 
of Ontario, and the representatives of the people a-ssembled, f 
therein and elected thereto by the same constitutentswho* 
send Members to the Commons. 

" The argument that the Legislature of Ontario may I 
grant to the Assembly greater powers to the mattersJ 
alluded to, because not restricted from doing so, than thai 
House of Commons of Canada possesses, because it is i 
stricted from assuming or exercising greater privilege».| 
than those which the British House of Commons enjoyedT 
is not in the opinion of the undersigned an answer to thttfl 
exercise of those powers which are not more extensive^ 
than the House of Commons does possess. 

" It does not follow that the Legislature of Ontario h 
the power to exercise gi-eater authority than the Houe 
of Commons of Canada can exercise. 

" The limitation placed by the Union Act upon thaf 
greater body must no doubt he held by just constructiouJ 
of the Statute to operate by limitation upon the suboF'J 
dinate Legislatures as well. 
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" The concluaion to which the undersigned has arrived I 

■ with respect to the conatitutionality of the Ontario Act 1 
"82 Vic, chap. 3, is that it is not liahle to the exceptions, ( 
which have been taken to it, and that sufficient considera- 
tion has not, in his humble opinion, been given to the j 
important distinction between powers claimed by the | 
authority of a Statute and powei-s claimed as inlierently 1 
belonging to a Legislative body." 

On the 23rd of October, 1869, a memorandum, by Sir I 

■ John A. Macdonald, recommending the disallowance of I 
Ithe Act was approved of by the Governor-General in I 

■ Council, and a copy of it ordered to be transmitted to J 
[the Lieutenant-Governor of Ontario. 

A despatch from Hon. Mr. Langevin, Secretary of State, i 

a Lieutenant-Governor Howland, dated 26 October, 1869, I 

{transmitted the foregoing memorandum. The despatch j 



" May I request you to give me timely notice, for His j 
Excellency's information, of the course proposed to be 
Fadopted by your advisers with regard to the three Acta j 
[nnder consideration." 

The Parliament of Ontario met on the 3rd of Novem- 

■1>er, 1869. But Hon. John Sandfield Macdonald gave no I 

indication of yielding ; he gave " no timely notice ;" he J 

pubmittednomotionfor the repeal of the Act. He was not j 

3 be convinced, either by the opinions of the Law Officers i 

' the Grown, or by the ai-gumenta of the Minister of 1 

HUstice, that this Statute was beyond the powers of the | 

Ontario Legislature. 



The Act 32 vie, cap. 3, " To define the Privilef 
Immunities and Powers of the Legislative Asaembly/i 
was disallowed by proclamation in the Canada Gazet 
of the 4th December, 1869. 



PKIVILEOES OF THE LEGISLATURE OF QUEBEC : 
DISALLOWANCE. 

ON the 5th of April, 1869, An Act "To define the Privi 
leges. Immunities and Powers of the Legislatin 
Council and Legislative Assembly of Quebec," receivf 
the assent of the Lieutenant-Governor of that Provinc6j| 
(32 Vic, cap. 4.) 

Section 1 of the Act provided that the Privileges of U 
Legislative Council should be the same as those of t 
Senate of Canada, The language of sec. 1, 2 and 3, W|i 
similar to that in sees, 1 and 2 of the Ontario Statute. 

In a memorandum dated 24th November, 1869, 
Minister of Justice gave it as his opinion that it waa n 
competent for the Quebec Legislature to pass the Act s 
question. 

On the 26th November, 1869, the Governor inCounci 
declared bis disallowance of the Act.* 

But on the 1st of February, 1870, the following Act of tl 

• 3. P. Cuoad., 18T0. No. 35. 
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■Quebec Legislature received the assent of the Lieutenant- 
Governor ; — 

"An Act to uphold the authority and dignity of the 
House of the Quehee Legislature, and the indepen- 
dence of the members thereof, and to protect persona pub- ' 
Jishing Parliamentary Papers." 

The Act is also known as 33 Vic, cap. 5; and as "Tha ' 
Quebec Parliameutaiy Act." 

The Quebec Act contains thirteen Sections; the Ontario 
Act which is noticed further on, twenty -one. Both 
Statutes, however, are practically the same in respect to , 

B power to compel attendance of witnesses, and the pro- 
duction of papers ; and the protection of persons acting ! 
ander the authority of the Legislature. 

The matters declared to be infringements of the Acts> I 
Buch aa assaults upon members, threatening them, or 
offering them bribes, tampering with witnesses and falsi- 
fying documents, are the same in both Satutes. Similar, 1 
.also, ai'e the enactments respecting freedom of speech, , 
freedom from arrest, and exemption from jury service. J 
Each Legislature takes upon itself the power to punish 
infringement of the Statutes in question. 

But, in some respects the Acts dilfer. The 11th Sec- 
tion of the Ontario Statute provides that the " Assembly ] 
■hall have all the rights and privileges of a Court of j 

tecord," etc. This has no counterpart in the Quebec Act, 
iSub-sectiou 7, of Section 11 of the Ontario Act, makes I 
'disobedience to subpcenaa or warrants an oflence ; Section | 
13 provides that any person declared " guilty of a C' 



tempt," shall be committed on the Speaker's warrant % 
the common gaol. 

The Quebec Act is silent as to tlie punishment for c 
obedience of the Speaker's warrant ; neither does it defi: 
with the precision of the Ontario Statute, by what E 
the Legislature may order impiiaonment. 

Thia Act was allowed to go into opei'ation without 
Federal interference. 



CHAPTER XL 



THE LEGISLATURE OF ONTAfilO AGAIN ASSERTS ITS 
PRIVILEGES. 

ON the 10th of February, 1876, the Lieutenant-Govem<^ 
of Ontario ^ve aa^ent to " An Act respecting t 
Legislative Assembly." The powers devolving upon t 
Parliament of Ontario, by virtue of this Act are at oof 
various and extensive. 

It is not possible, in this place, to do more than gla 
briefly, at the provisions of thia Statute, which is know 
as 39 Vic cap. 9. It is to be found at length in 
Statutes of Ontario, 1875-76, and foims chapter 12 i 
the Consolidated Statutes of that Province. 

Section 1 of this Act provides that the Legislative i 
aembly may, at all times, command and compel the f 



tendance of witnesses before itself or any of its com- ; 
mittees. The same role applies to the production (tfl 
papers. 

Section 2 authorises the Speaker to issue his warrant 1 
or Bubpcena, requiring the attendance of persons, and 1 
the production of papers before the House, or auy of its I 
Committees. 

Section 3 enacts that no person shall be liable, in dam- 
br any act done under the authority of the Legis- ■ 
■lative Assembly, and within its legal powers ; that the I 
■ warrants of the House may command the aid of all j 
|.«berifis, bailiffs, etc. 

Section 4 assui-es to members freedom of speech and ] 
|»ction in the Assembly. 

Section 5 exempts members from arrest for any debt \ 
■«r caDse of a civil nature, during any Session of the Leg^s- . 
lature, or during the twenty days foUowiog, such Session. 1 
Section 6 declares that during the periods mentioned \ 
1 the preceding section, all membere ot the Assembly, ] 
all its officers, and all witnesses summoned before it i 
any of its committees, shall be exempt from serving i 
juroi'S in any court in this Province. 



F Section 11 enacts that the Assembly shall have all the | 
rights and privileges of a Coiu-fc of Record, for the pur- | 
pose of summarily enquiring into and punishing, aa \ 
breaches of privilege, or as contempt of Court — without I 
prejudice to the liability of the offenders to prosecution I 
I BJid punishment, criminally or othei'wise, according to ] 
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law, independently of this Act — the acts, matters i 
things following : — 

1. Assaults, insults or libels upon members during ) 
Session of the Legislature, and twenty days before i 
after the same. 

2. Obstructing, threatening or attempting to force { 
intimidate members. 

3. The offering to, or acceptance of, a bribe by ang 
member to influence him in his proceedings as such, i 

4. Assaults upon or interference with officers of t 
Assembly. 

5. Tampering with any witness. 

6. Giving false evidence, or refusing to give evideno( 
or produce papers. 

7. Disobedience to subpcenas or warrants. 

8. Presenting to the Assembly or to any Committe 
thereof, any forged or falsified documents. 

9. Forging or falsifying any of the records of the A^ 
aembly, or of its Committees, or any petition, etc. 

10. Bringing action against a member, or causing I 
arrest, for anything done by him ia the Houae e 



11, Effecting the arrest of a member for debt or cam 
of a civil nature, during a Session of a House, or durinj 
the twenty days preceding or the twenty days followiw 
such Session. 

The Assembly is declared to possess all such pow 
and jurisdiction as may be necessary for inquiring inl 
fudging and pronouncing upon the commi'' 'ion of t 



I Buch acts, and awarding and carrying into execution the 
I punishment thereof provided for by this Statute. 

Section 12 provides that every person, for any of the 
I offences enumerated above, in addition to any other pun- 
I ishment to which he may hy law be subject, shall be 
I liable to imprisonment, for such time during the Legisla- 
I tive Session then holding as the Assembly may deter- 

Section 13 enacts that whenever the House finds any 

person guilty of a contempt for any of the acts, matters 

and things in section 11 set forth, and directs him to be 

ri&oned, the Speaker shall issue hia warrant to the 

I Sergeant-at-Arms or to the Keeper of the Common Jail to 

I take such person into custody, and to detain him, in ac- 

peordance with the order of the Legislative Assembly. 

Section li. The determination of the Legislative As- 
r.Bembly, upon any proceeding under this Act, and within 
\ the Legislative authority of this Province, shall be final 
rand conclusive. 
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CHAPTER XII. 

ONTARIO INTERFERES IN FEDERAL LEGISLATION. 

THE Ontario House, at an early period of its exiate 
took a bold constitutional stand against the leg^ 
tion of the Federal Parliament. The action w 
fence of the Federal compact, and in vindication of i 
rights of the Provincea which were consenting parties t 
that Instrument. 

On the 22rd November, 1869, the Honourable Edwai^ 
Blake, eminent even then, in the dawn of his politic 
career, for a lofty and impartial statemanahip— a state 
manahip which, since then, has been brightening andwidw 
ing with the years — proposed a series of reaolutions, cm 
demning in the Federal Legislature, the breach of I 
terms of Confederation. This breach, in I'espect to No^ 
Scotia, " making altogether an alteration in favour of thil 
Province of over 82,000,000, of which Ontaiio pays i 
$1,100,000," 

The Legislatui'e of Ontario, by an overwhelming e 
jority~64 to 12— 

Resolved — "That, in the opinion of this House, the i 
teresta of the country requires such legislation as may r 
move all colour for the assumption by the Parliament d 
Canada of the power to disturb the financial relation 
established by the Union Act as between Canada and t 
several Provinces. 
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Here was early, energetic, and practical assertion of the 
rights of the Provinces, when the Federal Parliament was 
threatening the Federal Compact. Here was substantial 
interference in Dominion Legislation ; and who is bold 
enough to say that this interference did not help to 
anchor the Federal ship of state, before she began to plunge 
and drift towards the breakers of bankruptcy ? 



CHAPTER XIII. 

THE QUEBEC JUDICIARY PRONOUNCES ON PROVINCIAL 

PRIVILEGES. 

THE powers of the Provincial Legislatures as defined by 
the tribunals. 
A test case was that of Mr. C. A. Dansereau, who was 
arrested on the warrant of the Speaker of the Quebec 
Legislative Assembly for refusing to give evidence in an 
inquiry concerning what was known as the " Tanneries 
Land Swap." 

On the 17th of February, 1875, in Montreal, the petition 
of Mr. Dansereau for a writ of habeas corpus came be- 
fore the judges of the Queen's Bench, in appeal. Chief 
Justice Dorion, Mr. Justice Taschereau, Mr Justice San- 
bom and Mr Justice Monk agreed in refusing the petition ; 
Mr Justice Ramsay dissenting. 
6 
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It 19 to be negrettetl that space compel the om 
tbe important obaenrstionsoftliclfAnie^ Judges, with ti 
exception of some of those of Ur. Justtoe Bamsay and h 
Jnstice Sanborn. 

Tbe Court held— 

" That the Legislative Assembly of the Province ■ 
Quebec has power to compt^i the attendance of witnea 
before it, and may order a witness to be taken into c 
tody by the Seijeant-at-Anus If he n^foses to attend whi 
summoned. 

" The omission to state in the Speaker's Warrant of A 
rest the grounds and reasons therefor, is not a fatal defec 

" The Quebec Statute 33 Vic. cap. 5, is within the pow^ 
ers of the Local Legislature. " 

Mr. Justice Ramsay (dissentient), in pronouncing againafcfl 
the power of the Speaker to order the arrest of Dausereau'l 
eaid, amongst otljer things : 

"Tlie last question, and the most Important, is the wai'^ 
rant of attachment. . , Ageneral warrant, which is noth-J 
ing more than an order to the Serjeant-at-Arms to arrest A 
or B.,, without expressing any cause whatever, cannot b 
justified on necessity by the most obsequious defender o 
arbitrary power. . . The consequence of granting it ig.4 
to give the Local Hou'sea, respectively, unlimited autboriiy ■ 
over the persons and property of Her Majesty's subjects 

. , For my part I have no hesitation about the J 

illegality of general warrants. . . I must resist them mor^ 

ally with all the arguments I can command, materiall^J 

Lfrith all the authority 1 may possess. I hold that they a 



unknown to the law, and that the precedents cannot-J 
legalise them. . . The power to issue a general warranth 
ia given by no Statute to the Commons oi' England : by! 
I Section 18, E. N. A. Act, it is refused to the Houses ofa 
[ Parliament of Canada, and it is denied to all persons by I 
[. many Statutes in express terms. " (See the Petition of<J 
I Eights, and 16 Charles 1, cap. 10.) 

Mr. Justice Sanborn, in giving his decision, said, in part:- 
" The British North America Act of 1 867 was enacted ii 
I response to the petition of the late Provinces of Canada,! 
1 Nova Scotia, and New Brunswick, as stated in the pre-] 
I amble of the Act, ' to be federally united into one Dominion J 
I under the Crown of the United Kingdom of great Britain! 
I and Ireland, with a Constitution similar in principle to 1 
I that of the United Kingdom.' 

"The powers of Legislation and Representative Gov-« 
f emment, or as it has commonly been called, Responaibltf 
I Government, were not new in Canada. They had beei 
reoneeded to Canada, and exercised in their largest sense ■ 
from the time of the Union Act of 18*0, and, in a some- 
what more restricted sense, from the Act of 1791 to 1840. 
I The late Province of Lower Canada was constituted a., 
separate Province by the Act of 1701, mth a Governor, i 
Legislative Council, and a Legislative Assembly, and it| 
Bas never lost its identity. It had a separate body « 
laws, both as respacts Statute and Common Law, in e 
matters. No powers that had been conceded were in-J 
tended to be taken away by the British North America A 
of 1867, and none, in fact, were taken away ; as it is i 
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the wont of the British Government to withdraw Constitu- J 
tional franchises once concedeLl. 

"This Act, according to my understanding of it, dia-J 
trihuted powers already exiating, to be exercised withioil 
their prescribed limits, to different Legislatures constitub- 1 
jng one Central Legislature and several subordinate onesyX 
all upon the same model; without destroying the autono^-ff 
my of the Provinces, or breaking the continuity of th&J 
prescriptive rights and traditions, of the respective Pro-J 
vincea. In a certain sense the powers of the Federat-'l 
Parliament were derived from the Provinces, subject, otm 
course, to the whole being a Colonial Dependency of the C 
British Crown. 

" The Provinces of Quebec and Ontario are, by the Sixtk i 

Section of the Act, declared to be the same that formerly 

comprised Upper and Lower Canada. This recognizea<J 

their previous existence prior to the Union Act of 1840. ii 

All through the Act these Provinces are recognized aal 

having a previous existence and a constitutional history -f 

upon which the new fabric is based. Their laws remain.! 

unchanged, and the Constitution is preserved. The officea:-] 

axe the same in name and duties, except as to the offices 

; of Lieutenant-Governor, which is placed in the samerelo-f 

' tion to the Province of Quebec that the late GovemoTj 

General sustained in the late Province of Canada, !■ 

think that it would be a great mistake to ignore the pasiJ 

govermental powers conferred upon, and exercised in, thu 

I Province now called Quebec, in determining the natur^ 

1 and privileges of the Legislative Assembly of this Provinc* 
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" The remark is as common as it is erroneoua, that the;l 

Legislatures of the Provinces are mere large Municipal^ 

Corporations. It is true that every Government is a Cor-B 

. poration, but every Municipal Corporation ia not a GovemrJ 

I ment. Consider the powers given exclusively to ProvinJ' 

' eial Legislatures. They have sole jurisdiction over edu-J 

• cation, property, and civil rights, administration 

( justice and municipal institutions in the Province; subjecbsfl 

which aifect vitally the welfare of society. The ■ 

I ' Court which enables us to determine the matter now undeH 

' consideration, holds its existence by the will of the; 

1 Provincial Legislature. No such powers were ever con-^ 

ferred upon mere Municipalities in the ordinary sensoM 

They are subjects which, in all nations, are entrusted toa 

the highest legislative power. Legislatures make laws ^ 

Municipal Corporations make by-laws. 

"If these Legislative powers confided to Provincial;! 
I Legislatures are not to be exercised in ail their amplitudej 
' with the incidents attaching to them, they can be exercised,'* 
by no other sovereign power, while our present Con-1 
Btitution exists. Theyhave been conceded by the ImperiatJ 
Parliament ; and it claims no further right, as a rule, torn 
legislate upon our local affairs ; and the powers given,J 
exclusively to the Local Legislature necessarily excluded 
the jurisdiction of the Federal Legislature. 

" Blackstone says : ' By soverign power is meant that a 
L the making of laws; for wheresoever that power resides 
[• all others must conform to and be directed by it, what^ 
I ever appearance the outward form and administratioi^ 
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of the Government may put on. For it is at any tim94 
in the option of the Legislature to alter that form eukU 

administration by a new edict or rule, and to put thtf B 
execution of the laws into whatever hands it pleases, hym 
conatituting one or a few or many executive raagiatrateflB 
and all powers of the State must obey the iegislativft.l 
power in the discharge of the several functions, or ths-.l 
Oonstitution is at an end.' I 

" The Local Legislatures are not permitted to amend tbe'l 
Constitution as respects the office of Lieutenant-Governor* ^l 
In Section 65 of the B. N. A. Act, the powers and fimoJ 
Hons of the Lieutenant-Governor are specially defined.'^ 
This establishes that, in the view of the framers of thatj 
Act, the powers and functions of this branch of Parlia^ J 
ment form part of the Constitution ; and, consequently, J 
the powers of the other branches are equally a part of the -J 
Constitution ; and ability to amend the Constitution aaM 
respects the Houses of the Legislatures, includes poweana 
to determine their respective powers and immunities. I 

I " The arrest of Mr. Dansereau, by virtue of the power I 
conferred by this Act, (33 Vic, cap. 5), is, apart from the^ J 
question of privilege, inherent in, and incident to, every I 
Legislative body. I hold that, under this Statute, the^ 
Legislative Assembly of the Province of Quebec haa a J 
right to compel the attendance of Mr. Dansereau before I 
the Bar of their House. Thus holding, it is unnecessary^ 
for the piurposes of this case to di9cu3.s tlie qtiestion of 'B 

u^piivilege as a, Common Law right. I 
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" I consider tliat the present Legislative Council andj 
Legislatdve Assembly of Queliee have a right to invoke) 
[ the usuB^es anil precedents of these Houses existing prioi 
I to the B. N. A. Act of 1867, fronj 1791 to the date of thafcl 
Act. There is the notahle precedent of the British Parlia- 1 
ment dating their privileges prior to the Commonwealth,] 
and the fact that the Commons suhsequent to the Com-| 
[ monwealth did not insist upon the right to examine wit-j 
on oath as one of their privileges, which wasg 
[ insisted upon by that hoily during the Commonwealth. 

" Whatever powers and immunities attached to theJ 
[ Legislative Assembly of the late Province of LowerB 
1 Canada and the Legislative Assembly of the Province of* 
[Canada, as were necessarily incident to them in the pro- J 

■ per exercise of their functions aa Legislative bodies, I con-l 
iieider attaoh to the Legislative Assembly of the presenfej 

■ Province of Quebec. In considering the privileges n 
learily incident to Colonial Legislatures, we can only apply 1 
I the Constitution of the Parliament of the United KingJ^ 
t dom, where the analogy obtains. 

" The Senate of the Dominion, or the LegislativaJ 
r Council of tlie Province, cannot claim the judicial poweraj 
I of the House of Lords ; and yet there are many judicial 
I powers to he exercised in connection with Legislation, thel 

■ depository of whicli must be somewhere. For example^f 
■jurisdiction over divorce is given to the Federal Parlia*! 
■ment. It has been thought necessary to assiune power tol 

i«xatniue witnesses upon oath, and determine the mattef-l 
Ijuduually, tliough neither UoiLses had greater powers thaikf 
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the Commona House of the United Kingdom. It becaiil| 
a necessary incident to the powers conferred. 

" The Legislative Assembly of our Province has nottl 
mere nude power of legislation. It has, by implicaticq 
by uauage, and by a Constitution modelled upon 1 
English House of Conunons, also an inquisitorial pow 
to make itself acquainted, by means of Committees, of t 
needs of the Province, and the evils that exist in socieiig 
over which it has control, in order to legislate intelligentl' 
and administer wisely. 

"Any person who refuses to attend, upon the summoU 
of the Legislative Assembly, to give evidence, is obstruoj 
ing that body in the legitimate execution of its function^ 
I think, without reference to the Statute already quote 
there must be an inherent right, in the Legislative A 
aembly, to compel persons to attend before i;hem, i 
give evidence. 

" Thia principle, it appears to me, is conceded : 
cases o£ Kieliy us. Carson, and Doyle and Falconer, 
the former Baron Parke said : ' We feel no doubt i 
such Assembly has the right of protecting itself from a 
impediments to the due course of its proceedings, 
the full extent of every measure which it may be net 
sary to adopt, to secure free exercise of their legislatiw 
functions, they are justified in acting upon the princijH 
of the Common Law.' This was said with reference t 
Legislative Assembly acting under a Crown Charter, 1 
, minor Province, and assuredly it should apply wiH 
much greater force to this Province, whicli, for : 
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yeajTs, has been governed under a Statutory Constitutioii,S 

and upon usages conformable to the British Constitution.! 

"The cases of Tracey, Monk, and Duveniay in ouF^ 

early juiiaprudence, and the recent case, ex parte Lavoie, 

sanction these privileges as inherent in our Provincial 

Legislative Council and Legislative Assembly ; and I find 

them recognized in the la,te caaea in the Privy Council, J 

■ I see no reason in this advanced stage of our Farliarl 

, mentary history and progress in all the material interest»B 

k which give to a nation importance, why these poweral 

t should be denied to our Local Legislature. . . . 

" This warrant discloses no contempt. It is simply an!l 
exercise of the powers of the Legislative Assembly ioM 
bring Mr. Dausereau before that body. K this warranlq 
. were issued solely on the ground of privilege, it would l 

difficult t» sanction it in its vague terms, without th^ 

L purpose being shown ; but, by the 2nd and 9th Section! 

of 33 Vic, cap. 5,* such warrant is permissible. 

" I consider that the arbitrary form of the order is ol> 
I , jectionable. but I cannot say that it is illegal. . , 
T think the Sabeas Cot-pus should be quashed, and the SerJ 
I jeant-afc-Arms be left to execute his warrant." 



CHAPTER XIV. 

THE CONTINUITY OF THE PROVINCIAL POWERS. 

IN the foregoing case o£ Mr, Dan-sereau, petitioning fo^ 
a writ of Habeas Corpus, 

Mr. Justice Monk, In giving judgment, said, in part ; 

" I shall offer a few remarks upon the powers, privileg 
and functions which, as it seems to me, at all times sin 
the first granting of a Legislature to the Colony, have bee:d 
and which now necessarily must be, inherit in that Bodv 
independent of any precedent or any usuage. It is ^ 
principle of the Common Law that, where political < 
other such bodies are organized, and powers granted, i 
the means and authority necessary for the exercise of thrf 
ffmetion.9 are also impHedly conferred, though not expre 
ly mentioned. It seems plain to my min d, that the Houjj 
does possess from necessity, and by impUcd and inhei 
prerogative, independent of usuage or precedent, 
powers claimed in the present instance. But if we hej 
tate in regard to this view of the subject, does there r 
exist a usage, a jurisprudence, so to speak, in matte 
relating to the powers of the Local Parliament of Quebt 
which must go fai' to remove all doubt in r 
these powers, as claimed in the present instance ? 
Precedents and decisions furnish proof, if sudi were wand 
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the existence for neai'Iy a century, of tlie law, 

usuoges or authority here contended for. All this looks 

very much like a ' Lex et Conauetudo Parliamenti.' 

^H " It has been repeatedly said that there have been three 

^^H separate fundamental and distinct breaches in the con- 

^^B tinuity, so to speak of our Constitution: one in lt<38, one 

^H in 1841, and the last in 1867. . . As a matter of fact, 

^^ OUT Constitution has undergone auapensiona, changes, 

H^ modifications, and withal, ooccaaional restorations. I think 

it may be safely held that if these Parliamentary powers, 

usages and privileges ever did exist, and since they did 

I exist, they never were, by these vicissitudes in our Con- 
stitutional history, modified or abrograted. Inasmuch as 
- the Confederation Act, in this respect, has left us where 
we were — that is, independent, supreme within our own 
sphere of legislation, it cannot be said to have interfered 
' with these laws and usages of Parliament, such as tliey 
existed in 1867. 
" Thus, then, as I view this part of the case before uSj 
the authority and inherent privileges of the House of 
I '.JdBtoibly have virtually continued, though occasionally in 
'dtoyanoe, through all the changes of our Constitution; I 
saA they exist in as full force as they did for a long 
time, and immeiliately previous to Confederation. I con- 
sider myself, tlierofore, bound by what I regard as an 
etitablished usage, and I cannot in the face of all thw decide 
that, for nearly a centiny, and up to the present day, the 
Legislature of this country has, in the instances advert 
to, and which, in part, illustrate its history, been act! 



as a mobj perpetrating illegal acts, and guilty of fla| 
tyranny, and violations of the law of the land. 

"It is unnecessary to refer at length to the decisions o 
the highest tribunals in England in order to show 1 
the view here taken as to the inherent authority of Parlii 
ment and the force of Parliamentary precedent and u 
even in subordinate Legislatures, such a.s oura, h 
fully sustained. None of these cases, it is true, are exactt 
in point ; but the principles there laid down clearly shoV 
that our decision in this case, upholding the power and a 
thority of the Local Legislature is in entire conformiia 
with what has been there laid dovm as law. 

" I am clearly of opinion that our Legislature had pow 
to pass that law (33 Vic, cap. 5); it has not been diaa 
lowed ; it has been in force for years, and we are bound h 
'it, and, being so bound, we need not appeal to any othd 
authority or laws, in order to decide this matter. Thua, i 
it appears to me, upon the three grounds — 1st, the inhere 
and neceasarry powers of our Local Legislatures ; 2nd, t 
usage, precedents and decisions in relation to the powers a 
our Legislature for nearly a hundred years ; and pai 
under and in virtue of the clear and peremptory authoiil^ 
and requirements of positive laws, the 33rd Vic., cap, 5, a 
the Statute of the same year which authorizes the adnjin-*j 
istration of oaths to witnesses examined before committe 
of the House, we are bound to quash this writ of Z 
Corpus, and so uphold, in so far as this case involves 
the prerogatives of oiu- Parliament, the authority of thai 
House."* 

• Lower Canada Jurist, 1875 : pp. 210.218. 



In reapect to the powers of the Legislature of Quebec, it ] 
has been further decided bj the Courts, that " the Legia- ■ 
lature of Quebec has power to provide procedure for the 

fanforcement of penal Statutes enacted within its powers, 
^d such Statutes are not part of the criminal law as I 
contemplated by the B. N. A. Act. 

" The power conferred on the Legislature of Quebec by , 
the B. N. A. Act to impose the penalty of fine or imprison- 
ment, does not restrict the Legislature of Quebec to the ■ 
Bxercise of only one of those modes of pimishment at a 
me by any particular Act."* 



CHAPTER XV. 



( LIMITATION OF THE POWERS OF FEDERAL AND LOCAL 
PARLIAMENTS. 

ET U8 now see what is the difference between the 

powers of the Imperial and Federal Parliaments. 
Section 18 of the British North America Act, in its i 
original shape, stood thus : 

" The privileges, immunities, and powers to be held, I 
enjoyed and exercised by the Senate and by the House of ] 
Commons, and by the members thereof, respectively, shall '\ 
be such as are from time to time defined by the Acts of ' 1 
: Parliament of Canada, but so that the same shall ' 

'Stephen's Quabeo Law Digest : p. 739. 




never exceed those at the pasaiug of the Act held, enjoyi 
and exercised by the Commona House of Parliament ( 
Great Britain and Ireland." 

It was not long before it was practically demonstrate 
that this clause tied the hands of the Federal Farliamentii 
The experience occurred after the investigation upon oati 
into the circumatancea of what was known as the ' Facid 
Scandal.' For the purposes of that inquiry, the Parliamol 
of Canada passed an Act, 3G Vic, cap. 1," to provide for t 
examination of witnesses on oath by Committcea of 1 
Senate and House of Commons, in certain cases," Butt] 
Act was disallowed by the Queen. The reasons, as stat^ 
in the despatch of the Earl of Kimberley to the Elarl 4 
Dufferin, dated 30th June, 1873, were : 
. " That the Act was ultra vires of the Colonial Legi 
ture, as being contrary to the express terms of Section IS 
of the British North America Act, 1S67, and that \ 
Canadian Parliament could not vest in themselves th^ 
power to administer oath-s, that being a power which i 
House of Commons did not poasesa in 18C7, when 1 
Imperial Act was pai^sed. The Law Officers also report 
that the Queen should be advised to disallow the Act," 

But the Lcgislatiire of Quebec, by the Act 32 Vic cai^ 
6 (1869) ; and the Legislature of Ontario by 35 Vic. c 
5 (1871-2), confeiTcd on their respective committees t 
power to examine witnesses on oath. Thus, the Looa 
Legislatures, in one of the most important incidents ( 
law-making, the right of inquiry, invested themselvi 
with powers that were refused to the Federal Parliament 
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[ In order to limit and legalise tlie privileges of the Fede- 
! Parliament, Section 18 of the British North America 
FAct was repealed, and, by an Imperial Statute 38 and 39 
Vic, cap. 38 (1875), the following provision took its place : 
"The privilegea, immunities, and powers to be held, 
enjoyed, and exercised by the Senate and by the House 
of Conunona, and by the membera thei'eof, respectively, | 
shall be such aa are from time to time defined by Act of | 
l-ihe Parhameut of Canada. 

"But so that any Act of the Parliament of Canada ' 
lefining such piivileges, immunities, and powers, shall j 
U)t confer any privileges, immunities or powers exceeding 
ihose at the passing of such Act, held, enjoyed, and exer- 
i by the Commons House of ParUament of the United ^ 
piom of Great Britain and Ireland, and by the mem- 
jers thereof." 
This same Impeiial Act, by its second section, gave , 
lidity to the Statute of Parliament of Canada, 31 Via, 
Sap. 21, (1860), intituled " An Act to provide for oaths to I 
" witnesses being administered in ceiiain cases, for the pur- 
poses of either Hoase of Parliament," from tho date at 
which the Royal assent was given thereto hj the Gover- 
nor-General. The Canadian Act of 1872 was thus set | 
aside for that of 1868; the latter being considered, per- 
_}iapa, the less objectionable. 

The Speaker of the British House of Commons, when j 
■ his election, he pi-esents himself to the Queen for I 
^probation, lays claim by hmnhle petition," to all their i 
ident and undoubted rights and privilegea — particularly I 



to freedom of speech in debate ; to freedom from arresi 
of their persona and servants ; to free access to Hei 
Majesty, when occasion shall require." 

It is claimed by some who advocate the unqnaliflec 
omnipotence of the Federal Parliament, that the privilegf 
thus claimed by the Speaker of the British House < 
the Commons, appertain to the Canadian Legislatui 
They do belong to that Parliament ; and belong equalM 
to the Provincial Pailiaments, substituting, in the one a 
the Governor- General, and in the other case, the Lieut.-] 
Governor, for Her Majesty. 

The Speaker of the Ontario Parliament, after hia elec 
tion, addressing himself to the Lieut.-Govemor, 
much the same form of words. Hon. Rupert M. Weill 
Speaker of the last Parliament of Ontario, after hia electiM 
to that oifice, on November 2oth, 1875, in his address i 
the Lieut.-Govemor," humbly claims all their (the Legi 
lature'a) imdoubted rights and privileges, eapeeiaUy t 
they may have freedom of speech in their debates, s 
to your person at all seasonable times, etc." 

But there is an imperial meaning and a tremendoui 
force behind these verbal forms, when used by the Speaki 
of the British House of Commons. This meaning and fchw 
force have no place in the addresses of the Speakers t 
our Canadian Parliaments. The fact is, that the Britii 
Speaker's address to the Queen leaves unenvuneratfl 
those powers of that semi-omnipotent House, which isol 
and divide it from all other Legislatiu'es by a gulf t 
neither kings nor colonies dare ovei-pass. 
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The powei-a which the new Section 18 of the British North j 
America Act allows the Federal Parliament to assume, 1 
now or hereafter, are, in the nature of things, limited and I 
provincial. Thei-e is not, in their nature, the leaat J 
approach to aovei'eignty ; they relate, mainly, "to the regu- 
lation of the Parliamentary procedure*, in the present, to J 
■its possible amendment, in the future ; restricting thia J 
,ble amendment so that it shall not move beyond the I 
|)ractice in the Imperial House of Commons. 

Political imagination, in its most fervid and patriotic J 
flights, would shrink fi'om picturing the Imperial and the ■! 
Federal Legislatures as the [xiasesaorB of co-equal powers. ] 
Still, there may be a few who fancy that the British j 
North America Act, while giving pre-eminence to the I 
.Ottawa House of Commons as respects the Provincial Par- | 
liaments, constitutes it, in a mysterious and an indefinite J 
lanner, the compeer o£ the Imperial Legislature. For ] 
■letter or for worse, they will never be compeers. 

The Imperial Parliament can change the Succession ; 1 
can refuse to pass the Mutiny Act, and the Act for the ] 
Manning of the Navy, and thus disband tlie Army and I 
put tlie Fleet out of commission ; can repeal the Statutes I 
by which the Colonies exercise the right of self-govern- I 
ment ; can impeach a Minister ; can overturn the British J 
[Constitution and create another in its stead. These | 
things are all within the powers of the Imperial Legisla- 
Its sovereignty over every foot of the earth's sur-i 
where the British standard floats, is supreme. Tlie 1 
great restraining power is not want of authority, but I 
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common sense, and concession, without which CoastitB 
tional government would be impossible, and liberty l 
expounded; not by the statesman but by the soldier. 

It needs no more than the few illustrations just f 
niahed to show the inherent and irreconcilable ditferenoj 
between the Parhament of Great Britain and the Farlia 
ment of Canada. 

The fact is, that our Federal Legislature, proud as vi 
may be of it, is in reality nothing more than a larg 
Local Parliament. The powers of the Provincial As9em,'a 
blies end with their boundaries ; the powers of the C 
tawa Legislature. terminate at our shore line, 

A fair understanding of the fimctions of our Canadiad 
Parliaments is the key to the successful working i 
our present political system. The difficulties that set 
to beset a practical and satisfactory definition of the lim 
of Federal and Provincial sovereignty are none too grea 
for a patriotic Canadian Statesmanship to overcome. 
ia satisfactory to remember that, in the event of an i 
yielding dispute as to contested prerogatives, an ultim 
appeal can be made to the Imperial authorities. Thel 
high arbitrators can have comparatively little trouble S 
rectifying a possible complication,, when it is borne i 
mind that, although both the Federal and the Provinoia 
Legislatures are free, neither of them is independent. 
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CHAPTEB XVI, ■ 

THE " OMSIPOTENCE " OF THE FEDERAL PARLIAMENT 
DISPELLED. 

HON. EDWARD BLAKE, on the 23rd day of Novem- I 
ber, 1869, when introducing his Resolutions respect- 1 
ing the Nova Scotia Subsidy, said, amongst other things :' 

" Well, then, it is said that the Parliament of Canada | 
is omnipotent. So it is, to use an expression which ia I 
paradoxical, only omnipotent within its sphere. In certain j 
defined limits, it has quite absolute power ; but if it a 
iwyond those limits, there is always some tribunal to which I 
B party aggrieved can appeal. I say that the idea that I 
ihe Acts of the Parliament of Canada can not, by some Con- 
ititutional meana, be appealed against, or be brought un- 
Her consideration, is utterly destructive of the liberties I 
tof what, until that determination shall be arrived at, I j 
[ shall call a free people. (Cheers.) The Federal Consti- 
tution, which defines its powers, must provide expressly to I 
prevent any act in exce.ss of these powers ; and there is I 
no doubt that any Act of Parliament, whether of the Far- 
liament of Canatla or of this Legislature, can be considered I 
■by the Courts, not merely as to the meaning of it, but I 
as to the question whether it is within the powera of I 
Efiitber Legislature to pass it. There is no doubt about that ; 

"Toronto OlaU, 24lh Novembsr, 1879. 



for this very question, which we are discussing now," 
could go before a Court of Justice, if it was a thing in 
which a private party had such an interest in it that he 
was liable to sue and be sued in respect to it. The Courts 
of this country would be able to, would be entitled to, 
would be bound to, inquire into the question whether the 
Parliament of Canada, had or had not exceeded its 
powers ; and, therefore, it is quite ridiculous to say that 
the Parhament of Canada is omnipotent in the sense al- 
luded to. I have alluded to it only for the sake of ex- 
ample, in order to refute the argument of omnipotence. 

HOW THE PROVINCES CAN BAFFLE FEDERAI. UHURPATIOH. 

Mr. Blake continued : — 

"I lay down this proposition with the utmost confi- 
dence : that each of those Provinces which come together 
and surrender up a portion of their independent powers, 
upon certain specific conditions, to the General Govern- 
ment, through the medium of the Imperial Legislature, have 
the right, and are bound in defence of the rights of the 
Province, to say to the supreme authority, if it is proposed 
to violate the compact: 'Step in and prevent that viola- 
tion ; protect us from the wrong proposed to be done ; 
protect us from the injury which is proposed to be com- 
mitted, not by a false course of policy, not by a misjudged 
use of the powers which we have given ; but by an un- 
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warrantable usurpation of authority in excess of those 
powers." (Hear, hear.) 

THE PROVINCES CAN APPLY FOR AN AMENDMENT OF THE 

CONSTITUTION. 

Mr. Blake proceeded : — 

" I maintain, secondly that each Province has the right 
to apply to the same supreme authority to ask any needed 
amendment of the Constitution, Those who had author- 
ity to address Her Majesty to make this Constitution, 
would have authority to address Her Majesty to unmake 
or to destroy it." 



CHAPTER XVII. 

PREROGATIVE CLAIMS SET ASIDE — CONSTITUTIONAL 
VICTORY FOR ONTARIO AND QUEBEC. 

THE Lieutenant-Governor of Ontario, on the 24th of 
March, 1874, assented to "An Act to amend the Law 
respecting Escheats and Forfeitures." 

Colonel H. Bernard, Deputy Minister of Justice, made 
on the 18th of Nov., 1874, a Report against the statute. 
The Report is in part as follows :* 

" The Act provides, in effect, that whenever lands, &c., 

. , 

*S6BBional Papers, Can., 1877, No. 89, p. 88. 
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situate in Ontario have (1) escheated to the Crown t 
reason of intestacy without lawful heirs, or have (2) he- 
come forfeited, whether for treason or felony or any other 
cause, the Attorney- General may cause possession of such 
lands, &c., to be taken in the name of the Crown, 

" It also provides that the Lieutenant-Governor in Coun- 
cil may grant lands which may be so escheated or become 
forfeited, witli a view of restoration to any of the family 
of the person to whom they had belonged, and the same, 
without enti-y or inquest of office being found. 

" The Act also provides that the Lieutenant-Governor in 
Council may make any assignment of personal property 
to which the Crown is entitled, (1) by reason of the per- 
son last entitled thereto having died intestate, without 
kin or other persons entitled to succeed thereto, or (2) by 
reason of forfeiture of the same to the Crown ; and 
further, that the Lieutenant-Governor may waive or 
release the right of the Crown in such property. 

" The undersigned is strongly inclined to entertain the 
opinion that this law is not within the competency of a 
Local Legislature, upon the following grounds, viz : 

" First, as to Escheats. — 

" The law of Ekigland (except in so far as the same may 
have been affected in England by Statute law, not ap- 
plicable to Canada), prevails in the Province of Ontario. 

" No prerogative rights of the Crown are vested in the 
Lieutenant-Governor of a Province, unless it be under the 
British North America Act ; nor does his commission, 
issued by the Governor -General under the Great Seal of 
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'Canada, confer on him the right of uaing or uxwcising I 
|any prerogative. 

' " There would, therefore, be no authority in the Lieu- 
tenant-Governor to exercise the prerogative of the Crown j 
in respect to escheat, nor would the Legislature have 1 
competence to deal with such right or to confer any i 
powers on the Lieutenant-Governor in respect thereof; 1 
nor would the Queen be bound by any actf5 of a Local | 
Legislature in "respect to property and civil rights" 1 
ariising in regard to her Crown. If, however, they lay | 
claim under the 109th section of the British North J 
America Act, 1867, the latter cannot apply, inasmuch as I 
that section has reference alone to lands belonging to the | 
Province of Canada .... at the date I 
of the Union, and, in such case, the section would give .1 
no power to Ontario to deal with such lands as might ] 
ibecom* escheated to the Orown since the date of the 
TJnion, 1st July, 1867. 

" Second, as to Forfeitures. — I 

"The forfeiture of lands or personal property for I 
treason or felony (or for other cause than forfeiture for I 
want of heirs) is also a matter of prerogative right of the I 
Crown, the power of granting the same after the forfei- J 
tore has accrued to the Crown ha.s not by the British I 
North America Act been conferred upon a Province or its 1 
Lieutenant-Governor, and it must still therefore continue I 
to be administered by the Governor-General of Canada as I 
■Her Majesty's representative. I 

I " The Act of Ontai'io tends to confer power on the I 
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Lieutenant-Governor in Council to restore lands o 
sonal property forfeited for crime to the femily of t 
person to whom the same liad belonged. This ia in e 
giving the power to exercise an attribute of pardon, i 
the prerogative of mercy. 

" Moreover, forfeiture is to be regarded a.s a matter o 
criminal law and criminal procedure — auhjecta which, 1 
section 91 of the British North America Act, sub-sectioH 
27, are within the exclusive Legislative jurisdiction ( 
the Parliament of Canada. 

" In either view, therefore, whether aa affecting H«| 
Majesty's prerogative or as entrenching upon the crim 
law or criminal procedure, tlie undersigned is of c 
that the Legislature of a Province has no power to h 
late in respect to forfeitures to the Crown of land or p 
aonal property. 

" The undersigned is equally of opinion that under t 
head of ' property and civil rights,' no Provincial Legi 
lature can exercise authority in respect to the right i 
the Crown to the personal property of an intestate leavi 
no persons capable of inheriting. 

" The undersigned recommends that coirnnunicatic* 
ahould be had with the Lieutenant-Governor of Onta 
to the above effect, suggesting that tlie Act in c 
is beyond the legislative competence of the Legialatui 
of Ontario, and that the same should therefore 
repealed." 

Hon. Attorney -General Mowat. in one of the ables 
State Papers, in both a legal and Constitutional aspect, t 



[ has appeared since Confederation, took up the challenge j 
thrown ilown by the Deputy Minister of Justice, at Ot- 1 
tawa. 

The reply of Hon. Mr. Mowat ia dated Toronto, 1 7th ] 
of Febniaij, 1875. It is, in pai"t, as follows : 

REPLY OF HON. ATTOBNEY- GENERAL MOWAT. 

" The undersigned has had under consideration the I 

L Report of the Deputy Minister of Justice, dated 18th i 

' November, 1874, with reference to the Act to amend the I 

I law respecting Esdieats and Forfeitures, passed 24th J 

March, 1874, which Report was concurred in by the i 

Minister of Justice and approved by an order of the Privy 1 

Council, dated 27th November. 

" The undersigned ventures to affirm (notwithstanding I 

[ the arguments of the Deputy Minister of Justice to the 1 

I contrary) that the Act in question was not ultra vires, 1 

' but was entirely within the authority of the Legislature | 

to pass, and that, if this is not clear, the proper course I 

I will appear to be, confirmatory legislation on the part of I 

I the Dominion Parliament, and not the disallowance of' ] 

I the Act or its enforced repeal. 

" 1. With regard to the right to such property, and to I 
3 jurisdiction to legislate respecting it : it is to be re- 
membered that, while property of this kind ia the British j 
Korth America Provinces before Confederation was in the i 
(ueen'a name, as all other public property was, and is, It 4 
Kdid not belong to Her .Ma.ie.sty personally, and for her J 
■private use ; nor did it belong to the empire at large. On I 



the contrary, such property, like ungranted and unappm 
priated wild lands, belonged to the provinces. And i 
provinces have still all former rights which have not 1: 
taken from them, or which they have not themaelvi 
parted with. 

" The Confederation Act contains no clause repeaUi 
the old constitutional Acta which governed the provinc* 
or declaring that all unenumerated rights founded up< 
or derived under the former Acts, or otherwise posses 
by the Provinces, were to lease, or were to vest in 1 
Dominion ; and it is not pretended that the Act conta 
any provision which would give this property in the I 
minion, if a provision for that purpose is necessary, 

" Either, therefore, escheated and forfeited prop* 
belongs still to the Provinces, or the Crown at Conf edei 
tion resumed all provincial rights which the Confeder 
tion Act did not deal with, an alternative which is wh<J 
unsupportable, and which the imdersigned trusts that t 
authorities of the Dominion, as well as those of all i 
Provinces, will at all times unite in repudiating, 
undersigned assumes it to he undeniable, that all righw 
of the Provinces as they existed before Confederatiw 
have, by the Confederation Act, been divided between fcl 
Dominion and the Provinces, and that whatever haa i 
been given to the former is retained by the latter. 

"The imdersigned submits that these consideratioi 
(not touched upon by the Keport of the Deputy Mir 
of Justice) are absolutely conclusive on the present qui 
tion, for if escheated and forfeited property 1 
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the Provinces, the Provincial Legislatures have certainly 
a right to deal with it as falling under the head of 
' Property and civil rights in the Province;' 

"2. But the express language of the British North 
America Act happens to contain enough to establish the 
Bame view affirmatively fl'oni the Act itself. Lands, 
mines, minerals, royalties and other " pubhc property," (an 
expression which in English law includes personal pro- 
.perty as well as real) theretofore belonging to each Pro- 
vince, are, by the 109th and 117tli sections, declared to 
continue to belong to such Province, still, however, being 
and continuing to be in Her Majesty's name, but having 
long before, by express recognizance or tacit a^eement, 
become to aU intents and purposes the property of the 
Provinces to be used and administered by the Provincial 
authorities, for the use and advantages of the Provinces ; 
so that such property, in the view of the Imperial Parlia- 
ment, " belonged " to the Provinces before the passing of 
the British North America Act. Such was the right of ' 
the Provinces, not only with regard to lands which had 
never been the subject of grant by the Oowu, but to 
lands also which had been sold by the Crown, but not 
patented ; and to lands which had once been granted, but I 
had subsequently been siurendered for Provincial use, and 
to lands in respect to which Her Majesty had any sort of 
right or interest in trust for the Provinces. The lands and 
other public property thus undoubtedly belonging to the 
Provinces amount to many thousand times more in extent 
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aud value than all the escheated aud forfeited propei 
which wil! eome into existence in half a century. 

" Now escheat ip one of the few remaining incidents Q 
the feudal tenure, and arose under the old feudal syste 
per defectv/m sanguinis, from the want of a tenant to p 
form the services to the lord of whom tlie land was hel 
or per defectum tenentis, by comiption of blood 1 
attainder. The escheat was not to the Crown unless t 
Crown happened to be also the lord of wliom the I 
was held ; and many of the lands in England were held 
mesne lords, and not of the Crown. 

" This right of escheat was called by the old writers i| 
species of reversion. 

" All the lands in Ontario are held of the Crown, t 
not of a me.sne loi'd, and the Crown retains in thw 
(thou^ limited by modern legislation) this right of eschea 

" On ordinary principles of construction the right ■ 
retained must be taken to have been included, and ^ 
included, like a reversion after a grant heretofore mai 
for life or years, in the general words of the 109th a 
ll7th sections of the British North America Act. It j 
impossible to suppose, (and nobody does, in fact, suppoE 
that the Imperial Parliament meant to except such a rigfl 
from the operation of these sections, and what Farliamat 
must be taken to have meant, is the test of what f 
enactment legally signifies. 

" The doctrine of the report would deprive all the Mm 
time Provinces of maritima iticrementa, and of lai 
become derelict by the sudden desertion of the sea. Him 
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L belong to the Queen by her prerogative, but, under our ] 
■ system of Confederation, the trust would surely be for the 
■Trovincea, and not for the Dominion ; and if the trust is 
f for the Provinces, the Provinces have a right to legif 
L and deal with such lands to the same extent, and in the I 
I same way, as they deal with other Crown lands which i 
I belong to the Provinces. 

" The Deputy Minister of Justice thinks that the cir- 
cumstances of the right to escheats and forfeitures being 
a prert^tive right, affords on argument against the | 
Ontario Act. 

" The undersigned disputes this notion. The recognized 1 
I modem doctrine is, that all prerogative rights are trusts J 
' for the benefit of the people ; and it is easy to demonstrate I 
that, far moi-e of what is prerogative falls within the 1 
acknowledged authority of the Provinces than within the 
^ authority assigned to the Dominion, and that many pre- 
krogative duties and rights devolve upon the Lieutenant- 
fcCtovernor, not by the express terms of ' The British North 
f America Act,' but fi-om the nature of the office which he | 
%otds. Thus, grants from Provincial Governments i 

B of necessity to be made in the Queen's name ; and -1 
P«ll proceedings in the Provinces for the administration of ) 
I Justice, which, before Confederation, were in the Queen'g 
me, continue of necessity to be in the Queen's name ] 



" In practice the Provincial Statutes also are expressed I 
to be by Her Majesty, with the advice and consent of the J 
Legislative Assembly ; and the Lieutenant-Governor, j 
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before proroguing Parliament, aasenta, in the Queenv 
name, to the Bills which have been passed. If one t 
more than another is matter of prerogative, it i 
admin is ti-ation of justice. The Sovereign is said, byle| 
and Constitutional writers, to be the ' fountain of J usticA'^ 
and to have an ■ inherent right ' inseparable from t 
Crown, to distribute 'justice' amongst His or Her sun 
jeeta. So it is said to be the Sovereign prerogative 'to a 
to the execution of the laws ; ' and by the 9th Section Q 
the Confederation Act ' the Executive Government i 
authority of and over Canada is declared to continue a 
be vested in the Queen.' This plainly includes 
Executive Government and authority of the Province a 
well aa of the Dominion ; the executive authority undf 
the Act being executed partly by the Governor-Genei 
and partly by the Lieutenant-Governors. When ' 
British North America Act commences to set out the prs^ 
visional constitutions, the first subject treated of is u 
the head of ' Executive Power,' The Lieutenant-Govt 
nor, or any one discharging the duty of the Lieutenai 
Governor, is called in the 62nd Section ' the Chief Execn 
tive Officer.' The 63rd Section provides for an ' ExecutiVi 
Council' in Ontario and Quebec. The 64th Section declai 
that ' the constitution of the Executi ve authority in NoVI 
Scotia and New Brimswick shall, subject to the provisica 
of the Act, continue as it existed at the Union, u 
altered imder the authority of the Act.' The 65th SectioJ 
provides that, all powers, authorities and fimctions which^*" 
under any Imperial or Provincial Act were, at the Union, 




Powers of CaviaiUan Parliaments. 



lOSl 



' vested in, or exerciseable by the respective Governors or 
I Iiieuteaant Governors ' shall, as far as the same are 
I capable of being exercised after the Union, in relation to 
I- the Govemmenta of Ontario and Quebec, respectively, be 
I Tested in and exercised by the Lieutenant-Governors under 
I the new system. And by the 82nd Section it is directed . 
' that the Lieotenant-Govemors of Ontario and Quebeo 
I shall, ' from time to time, in the Queen's name, 
L summon and call together the Legislative Assembly of 
I the Province.' The Act gives no full enumeration or 
general statement of the duties of the Lieutenant- 
Governor. To a large extent his duties and authorities 
[ are left to be imphed and inferred from hLs character as 
' as Lieutenant-Governor or ' Chief Executive Officer,' and 
from the known Constitutional riglits and duties thereto- 
I fore belonging to the office of a Lieutenant-Governor, so 
I far as relates to the Government and L^islation of the i 
I Provinces. 

" Bo, also another prerogative of the Sovereign, acoord- 
ling to English law, is the care of the persons andpro- 
)erty of minors, lunatics and idiots. It has not hitherto 
wn doubted, (and the undersigned apprehends there is 
!bo reason for doubting), that Provincial Legislatures have 
iheir property under their control ; and since Confedera- 
tion vaiious Provincial Acts have from time to time been 
I parsed with respect to them, which the Dominion authori- 
L.^es never questioned on this ground, and which our 
I Courts have recognized and acted upon as valued laws. 
[There is nothing in the 'British North Americsa Act' 
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devolving this prerogative upon the Governor or Legid 
ture of the Province, unlesa it ia to be found in some ti 
those general provisions which the undersigned 
already quoted. 

" These considerations show that there ia no reason fi 
presuming against a claim of the Provinces, though 1 
subject may be what is technically, matter of prerogative 
and has not been expressly assigned to the Lieutei 
Governors. 

" The undersigned may adtl that on coming into oBB 
he found that the Governments of the late Mr. Sandfly 
Macdonaid and Mr. Blake had regarded escheated i 
forfeited property as belonging to the Province, and l 
within provincial jurisdiction, and had acted on that vieii 

" The Surrogate Court here, and the Court of Chance 
also, have assumed the jurisdiction to be provincial, i 
acted accordingly. 

"It thus appears that the jurisdiction of a Provi 

Legislature and Executive to deal with such matters r 

on the strongest grounds, and that none of. the ohjectio 

suggested to the Act are sustainable ; and the undersigned 

has con-siderable confidence that the Minister of Justice 

and his Deputy will on consideration coincide in this c 

elusion. 

" (Signed) 0. MowAT. . 
"17th February, 1S75." 

Hon. M. Foumier, Minister of Justice, under date i 
March 26, 1875, replied to Hon. Attorney-General Mow 
He concludes as follows ; — 
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"Upon a reconsideration of the case, the undersigned i 
9 unable to arrive at any other conclusion than the follow- | 
fi&g:- 

" Firstly,— Thai escheat is a matter of prerogative 
which is not by the British North America Act, 1867, 
vested in a Provincial Government or Legislature. 

" Secondl-i/, — That it is not one of the subjects coming \ 
(Pithin Ihe enumeration of subjects left exclusively to 
Provincial Legislatures, 

" Thirdly, ~Tha.t a Provincial Legislature, by its very 
batutable composition, has no power to deal with preroga- 
iBves of the Crown. 

"Fourthly, — That the Lieutenant-Governor has not 

inder the Statute, or by his commission, any power to 

Edeal with prerogatives of the Crown ; and not being em- 

■j|K)wered to assent in the Queen's name to any law of a ■ 

Provincial Legislature, he cannot bind Her Majesty's 

prerogative rights. 

" Fifthly,— Th&t the 109th and 117th sections of the ] 
tiitish North America Act, 1867, refer only to lands and 
rablic property of the several Provinces at the date of the 
mion, subject to the reservations in Section 108, and 
^edule 3. 

" 3ixtJily,—Ths.t escheat cannot be dealt with under 
ction 92, sub-section 5, in respect to the management 
tod sale of the public lands belonging to the Province ; or 
nib-section 13, as to property and civil rights in the 
Province ; or sub-section IG, as being a matter of a merely 
local or private nature in the Province. 
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"Seventhly, — That foifeiture for want of heirs is virtifc 
ally escheat, and that forfeiture for crime anil corruptio 
of blood, is a matter of criminal procedure, 

" He, therefore, feels it incmnbent to advise that the j 
of the Legislature of the Province of Ontario, passed on ti 
24th day of March, 1874, entitled : 

"An Act to amend the Law respecting Escheats s 

Forfeitures " be disallowed by Your Excellency in Couj 

" (Signed) T. Fournier, 

" Mirmter of Juttict."i 

The Earl of D\ifferin, by an Order in Council, dated In 
April 1875, declared his disallowance of the Act. 

But the matter was not yet decided. 

Hon. Edward Blake, Minister of Justice, under date < 
Ottawa, 18th of October 1876, drew up a memoranda! 
which, on the 25th of October, was approved by ■ 
Governor-General in Council. 

The memorandum was in part as follows : — 

" The undersigned begs to refer to the Order in Cou] 
of 19tb May, 1876, upon the subject of escheats and fix 
feitures, and to the various reports upon the same subjet 
In the report on which that Order was f oimded, the undt 
signed recommended a reference to the Supreme Cooi 
with the consent of the Province of Ontario, of c 
questions, with a view of disposing of the legal point in 
Tolved. 

" The undersigned was led to recommend this course, £ 
the following reasons : 
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1st. With reference to forfeiturea for treason, or othei 
like cause, it was, as it is, the opinion of the undersigned,! 
.that such forfeitures appertain exclusively to Canada. 

"2nd. With reference to escheats and forfeitures of! 
land and personal property for want of heirs andrepresenta- 1 
tives, although the opinion of the undersigned was adversel 
to the pretensions of Canada, yet the views entertained by J 
his predecessors on this subject, and the course of action.! 
which had been pursued by the Government, seemed tafl 
\i\m to render it improper that he should recommend the J 
abandonment of the position, theretofore, taken without bM 
solemn, judicial decision. The undersigned was not in-^fl 
sensible of some inconvenience which might arise fromfl 
the presentation of the question in the manner proposer 
but it aeemed, at that time, to be, upon the whole, the besfca 
mode of I'eaching a solution. Since that time, however, \ 
a judgment, which had been obtained in the Superior^ 
Court of Quebec, in favour of the rights of Canada, has 
been appealed, and by the unanimous judgment of thefl 
Court of Queen's Bench, Appeal side, of Quebec, cc 
of Mr. Chief -Justice Dorion, Mr. Justice Monck, Mr:, I 
Justice Ramsay, Mr. Justice Sanborn and Mr. Justicefl 
Tessier, reversed. 

" The undersigned refers to a copy of this judgmei 

which he appends to this report. It appears to th»J 

undersigned that the more correct mode of obtaining thw 

decision of the Supreme Court would be by prosecuting' 

an appeal from that judgment; but independent of aM 

question which arises as to the practicability of appeal 
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the undersigned is disposed to attach much weight to thw 
unanimous judgment to which he has referred, and he is g 
opinion that it has so altered the circumstances a^ 
render proper the adoption of a different course by th6a 
Government of Cajiada. 

" The undersigned has reason to believe that the Goven 
ment of Ontario is prepared to assent to the plan whiel 
he is about to propose. The undersigned recommence 
that the Order in Council of 19th May be rescinded^ 
and — 

"1, Thatforthc future, unless theresbould beajudici^J 
decision oven'uling that to which he has referred, thftj 
Government should act upon the a,ssumption that laadtri| 
and personal property in any Province escheated or for*J 
f eited by reason of intestacy without lawful heira or nex^ 
of kin, or other persons entitled to succeed, are subject 
appertaining to the Province, and within its legislativ) 
competence, and that the Government of Canada should'l 
decline to interfere in such matters, 

" 2. That for the future, as in the past, unless thore.l 
should be a judicial decision establishing the contratyl 
view, the Government of Canada should act upon ihdM 
assumption that lands and personal property forfeited tofl 
the Crown for treason, felony or other like cause, are sab-l^ 
jecta appertaining to Canada, and within its legislative^ 
competence, 

" 3. That in pursuance of this policy, the Qovernmentfl 
should leave to their operation Provincial statutes other* 
I wise unobjectionable, dealing with the first of these aul*. 
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fajecta, but should disallow Provincial statutes dealing withifl 
(the second of them. 

"(Signed) Edwaed Blake." 



The followiug is the Quebec case to which Hon. Mr. j 
I Blake refers: — 

In the Court of Appeal, Qeubec, September 8th, 187^ 
I there were present, the Honourable^ A. A. Dorion, Chid 
i. Justice; Mr, Justice Monk, Mr. Justice Ramsay, Mr.l 
f Justice Sanborn, Mr, Justice Tessier. 

The Attorney-General for the Province of Quebec 
(Plaintiff in the Court below), Appellant, and DamaBed 
Caron, of the Parish of St. Patrice de la Rivifere du Loup,l 
Burgess (Defendant in the Court below), and the Attomey-f 
General for the Dominion of Canada (Intervening partyl 
in the Court below), Respondent. 

" The Court considering that the late Edward Fraser J 
[ whose estate is claimed by the Hon. Attorney-General fori 
tthe Province of Quebec, acting also in this behalf for Her 
iMajeaty, the Queen, died at Riviere du Loup, 
vfrovince of Quebec, about the second day of FebruaryJ 
[ 1874, without heirs and intestate, and according to thaj 
[ pretensions of both parties, he left an estate which hatl 
L escheated to the Crown. And considering this is one ( 
rthe soiu^jes of revenue which, as a minor prerogativi 
I .thft Crown, was yielded up to the respective Provinoea 
[ now confederated into the Dominion of Canada, prior t 
I the Union of the Provinces of Canada, Mova Scotia t 
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New Brimywick, aad that such eacheat prior to the 6 
Union formed part of the revenues o£ respective Provi 
where they arose. 

" And considering that by the British North America A 
of 1867, such revenues as were subject to the appropriati^ 
of the respective Legislatures of Canada, Nova Scotia a 
New Brunswick, and which are revised by the i 
Provinces since the Union, in accordance with the spec 
powers conferred upon them by that Act, belong to i 
Provinces. And considering as having jurisdiction 
the law of descents by virtue of its jurisdiction 
property and civil rights in the Province under said Ac( 
the Legislature of tlie Province of Quebec is i 
with power to appropriate this casual revenue t 

"And considering that amongst other things, it is dedai 
by the said British North America Act of 1867, that i 
royalties belonging to the several Provinces of ( 
Nova Scotia and New Enmswick, at the Union, 
belong to the several Provinces of Ontario, Quebec, No^ 
Scotia and New Brunswick, in which the same are situatfil 
or arise, and that escheats such as the one in question, a 
royalties. 

" And considering that such estate is composed of real H 
well as personal property, and that all territorial Crow 
rights and privileges possessed by the late Provinces ( 
^ Canada, Nova Scotia, and New Brunswick, before ) 
union thereof into the Dominion of Canada, have been a 
the Union given to the several Provinces of Onta 
Quebec, Nova Scotia and New Brunswick, and the law & 
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escheats by reason of want of heirs, is of feudal origin, and 
cognate with the law of tenures. 

"And considering that by the general tenor of the Act of 1 
union and the division of assets and revenues, it is manifest i 
that a casual local revenue, like the one in question, waa J 
intended to be left to the local Province. 

"And, therefore, considering that there is error in the >' 
judgment rendered in this cause in the Superior Court at | 
Kamouraska, in the 29th day of January, 1876, and now ii 
appeal in maintaining the intervention of the Hon. the I 
Attorney-General for the Dominion of Canada claiming 
said estate of the said late Edward Fraser as belonging to 
the Dominion of Canada, and not the Province of Quebec, , 
doth reverse the said judgment, and proceeding to render I 
the judgment which the Court below ought to have i 
dered, doth maintain the appeal of the Attorney-General I 
for the Pro\Tuce of Quebec in this cause, and doth reject J 
the petition in intervention of said Attorney-General for I 
. the Dominion of Canada. 

" And it is further ordered that the record be remitted to \ 
the Superior Court at Kamouraska. 
" A true copy. 

" (Signed) F. Lajsgelieb." 

The Lieut. -Governor of Ontario, in Council, 24th of j 

November, 1876, approved of a Report of Attomey-Geae- J 

r ral Mowat, in respect to the Order of the Governor- 1 

* General, in Council, 25th October, 1876. 

The Reports quote the recommendations 1 and 2 mado , 
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by the Minister of Justice in his Memorandum of the 18th 
of October, and concludes as follows : — 

" The undersigned has already, in former reports, fully 
treated of the matters in dispute between this Government 
and the Dominion with reference to this subject, and he 
is of opinion that the plan of action adopted by the said 
Order, as, upon the whole, a fair settlement of the matters 
in dispute, and he, therefore, recommends that, until a 
judicial decision be given establishing the contrary to be the 
law, this Government acts upon the assumptions adopted 
by the said Order in Council for the guidance of the 
Dominion Government hereinbefore fully set out. 

"(Signed) 0. MowAT." 



CHAPTEE XVIII. 



THE PROVINCIAL APPOINTMENT OF QUEEN S COUNSEL. 

THE opinion has been hazarded that the Lieut-Gover- 
nors of the Provinces have not the power to confer 
the title of Queen's Counsel. It has been maintained, on 
the other hand, that they do possess this prerogative. The 
question, in one aspect, is of interest to the Bar; in 
another, it is of importance to the public, because it 
involves a right intimately bound up with the prerogatives 
the Provinces possess in the matter of "the administration 
of justice."* 

* See Section 92 of the B. N. A. Act, Sub-section 14. 
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On the 3rd of January, 1S72, Sir Jolm A. MacdonaldJ 
J madG a Report to the GoYemor-Gleueral, which is, in pariV 
l^aa follows : — 



" The undersigned has the honour to report to Youil 
ExceUency, that the question has been raised by the Gov-J 
eminent of tlie Province of Nova Scotia as to whethei 
they hare the power of appointing Queen's Counsel for thea 
Province, theii- opinion being that they have no suchi 
power. 

" The undersigned is of opinion that, as a matter of I 

course. Her Majesty has directly, as well as through herl 

representative the Governor-General, the power of selectr I 

I ing from the Bars of the several Provinces, her own coun-a 

^ eel, and, as fans honoris, of giving them such precedence^ 

. and pre-audience in her Courts as she thinks proper. 

" It is held by some that the Lieutenant-Governors c 
[ the Provinces, as they are now not appointed diiBctly byj 
I Her Majesty, but by the Governor-General, under thd^ 
I British North America Act, 1867, clause 58, do not repre 
I Bent her sufficiently to exercise the Royal prerogativej 
' without positive statutoiy enactment. 

" This seems to have been the view of Her Majeaty'al 
Government in 1864, when they refused to confer the] 
pajdoning powers on the Lieutenant-Governors. {Se* 
I despatch of Mr. Cardwell of 3rd December, 1864 ; 
[Lord Granville's despatch of 24th February, 1869.) 
I the other hand, it is contended that the G4th and 65tl 
I clautie.-i continue to the Lieutenant-Governors the power! 
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of appointing Queen's Counsel which they exercised whi 
holding Commisaions under the Great Seal of England. 

■' Reference is also made to the C3rd Section by wliicl 
the Lieutenant-Governors of Ontario and Quebec appoinfl 
Attorney - Generals, and tlie Lieutenant - Governor 
Quebec also a Solicitor-General. 

" It will be seen that by the 92Dd clause of the Act, it % 
provided that ' the Legislature of each Province may maki 
laws in relation to the Administration of Justice in thti 
Province, including the constitution, maintenance anft 
organization of Provincial Courts, both of civil and erim 
nal jurisdiction, and, including procedure ia civil mattertj 
in those Courts.' 

" Under this power, the undersigned is of opinion thi 
the Legislature of a Province, being charged with ■ 
adminiatration of justice and the organization of I 
Courts, may, by Statute, provide for the general condiu 
of business before those Courts ; and may make i 
provisions with respect to the Bar, the management ( 
criminal prosecutions by counsel, the selection of tho« 
counsel, and the right of pre-audience, as it sees fit. Sud 
enactment must, however, in the opinion of the und( 
signed, be subject to the exercise of the Royal prerogativl 
which is paramount, and in no way diminished by 1 
terms of the Act of Confederation. As the matter affeo 
Her Majesty's prorogative, the undersigned would respt 
fully recommend that it be submitted to the Right Hoi 
Durable the Secretary of State for the Colonies, for t 
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^ opinion of the Law Officers of the Crown, and for Hei 
I Majesty's decision thereon. 

" The queationa for opinion would seem to be ; — 

" (1.) Has the Governor- Genera! (since lat July, 1867»J 
when the Union came into effect), power, as Her Majeaty'sT 
representative, to appoint Queen's Counsel ? 

" (2.) Has a Lieutenant-Governor, appointed since thi 
date, the power of appointment ? 

" (3.) Can the Legislature of a Province confer 
Statute on its Lieutenant-Governor the power of appoint- 
ing Queen's Counsel ? 

" (4.) If these questions are answered in the affirmative 
how is the question of precedence or pre-audience to 1 
settled ? 

" All which is respectively submitted. 

" (Signed) John A. Macdonald." 

The Earl of Kimberley's answer to the four questio 
propounded by Sir John A. Macdonald "for the opinion a 
the Law Officers of the Crown, and for Her Majesty's 
dedsion thereon," must be regarded as conclusive. It t 
as follows : — 

' ' T\t BaH of KimberUy lo Lord lAagnr. 

" DowsiNci Stbekt, 1st February, 1S7S. 

" My Lord, — In compliance with the request containet 
I in your despatch. No. 1 of the 4*h January, I have takefl 
I the opinion of the Law Officers of the Crown on the quM 
I tioos raised therein, with regard to the power of appoind 
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mg Queen's Counsel in the Provinces forming tl» 
Dominion. I am advised that the Governor-General 1 
now power, aa Her Majesty's representative, to appoi 
Queen's Counac!, but that a Lieutenant-Governor appointe 
since the Union came into effect, has no such power c 
appointment. 

" I am further advised that the Legislature of a Pro 
vincc can confer by Statute on its Lieutenant-Qoven 
the power of appointing Queen's Counsel ; and, 
respect to precedence or pre-audience in the Courts of t! 
Province, the Legislature of the Province has power t 
decide as between Queen's Counsel appointed by i 
Governor- General and the Lieutenant-Governor, as abi 
explained. 

" I have, i5ic., 

■' (Signed) Kimbeblet. J 
" BovefnoT'Gcneral the Bight Son. Lord Liigar, Ac." 

On the 28th of September, 1872, a memorandtun wd 
drawn up by Sir John A. Macdonald, respecting cert 
appointments to the honour of Queen's Counsel^ whiea 
were mai.le by the Lieutenant-Governor of Ontario, i 
gazetted on the ICth of March of that year. 

The Mimster of Justice, after referring to the despate 
of the Earl of Ximberley, of 1st February, 1872, goes ( 
to sav '■ 

t, under the circumstances, great doubt must e 
I validity of the commissions issued to the gentil 
. . . . That, ■da the gentlemen meH 
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loned are fully qualified to perform the duties of Her 
ICajesty's counae!, the Minister of Justice recommenda I 
^t commissions be issued hy the Government of Canada 
id those geotlemen, or such of them as desire to receive 
file same." 

, This memorandum was followed by a communication 
^m the Department of the Secretary of State to some of 
9ie gentlemen, who, on the IGth of March, had been, by 
ite Lieutenant-Governor of Ontario, appointed Queen's 

F The communication was as follows : 

"Ottawa, 7th October, 'W7t. 
" Sir, — I have the honour to inform you that, the quea- 
Son having been raised in the Province of Nova Scotia 
ts to where the power of appointing Queen's Counsel 
fosted since the union of the Provinces, His Excellent^ 
3ie Governor- General, on the 4th January last, obtained, 
dirough the Right Honourable the Secretary of State for 
3ie Colonies, the opinion of the Law Officers of the Crown 
n England on the subject. These officers advised that 
he Governor- General has now the power, as Her Ma- 
jesty's Representative, to appoint Queen's Counsel, but 
jhat a Lieutenant-Governor appointed since the Union 
Sune into effect, haa, in the absence of legislation, no such 
k>wer of appointment. 

' " TTnder these circumstances, anrl to remove all possible 
jhnibt as to the legality of your status as one of Her Ma- 
ry's Counael for the Province of Ontario, I am com- 



manded by Hk Excellency the Governor-General 
inform you that a commission will be issued under i 
Great Seal o£ Canada, appointing you Queen's Com 
for Ontario, should you desire it. 

"E. Parent, 

" Under-Secrttan/ of State."-^ 

Hon. Edward Blake was First Minister of the Provi 
of Ontario when the aiipointments to which exception VI 
taken, had been made. The opinion of his Govemmei 
on the issues involved in this letter from the Departmei 
of State, was embodied in the following copy of a Minul 
of Council, approved by His Excellency the Lieutenant* 
Governor, on the 23rd of October, 1872 : 

" The Committee of Council regret that the Govenl 
ment of Canada, entertaining the view that the opim(d 
of the Law Officers referred to in this letter was applicaU 
to Ontario, should not have thought fit to transmit 1 
copy of it for Your Excellency's infonnation. Althoof 
Your Excellency's Government is of opinion that Yoxli 
Excellency is invested with the power to make such ap4 
pointments without legislation, yet had they been r 
aware of the view of the Law Officers, they would haV( 
thought it proper to propose the legislation requbite i 
the removal of any possible doubt on the subject ; t 
having now become aware of it, it is their intention t 
propose such legislation during the Session which is i 
commence within a few weeks. It appears to the Com 
mittee that grave inconveniences and complications may 
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i arise from the proposed action of the Government of ■ 

^Canada. 

" The Committee entertain the view that appointments 
of this description fall properly within the Local and not 
within the Federal jurisdiction, and they trust that, hav- 
ing regard to their expressed intentions as to legislation, 
the Giovemment of Canada may see fit to abstain at 
present from issuing the proposed commissions. 

" Should that Qovemment, however, be of opinion that, 

t notwitliatanding the proposed legislation, the power of 

L issuing such eoromission would remain with and should 
lie exercised by Hia Excellency the Governor-General, it ' 
appears to the Committee that, before acting on that 
view, the opinion of the Judicial Committee of the Privy 
Council should be taken on a joint case to be argued on 
hehalf of the respective Governments. 

"The Committee purposely abstain from entering into 
any discussion of the Constitutional point ; but they are 
bound to state that, in their opinion, the proposed action 
involves questions of Local and Federal jurisdiction far 
wider than the single question under discussion, and thia , 
renders them more anxious that the course they propose ' 
should commend itself to His Excellency the Governor- 
General," 

"J. G. Scott, 

" Clerk, Executive Counai. 



"tStk OetiAer, 1S7S." 



The following is, in part, a copy of a Report of the 
Committee of the Privy Council on the foregoing minute 
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of the Executive Council ftf Ontario, which Report vm 
approved by the Governor-General, Dec. 13, 1872 : 

" The Commibtee beg leave to report : 

" That no appointments of Queen's Counsel for Ontaria 
have yet been made by the Governor-General. 

"The Executive Council of Ontario recommend 
reference of this question to the Judicial Committ 
the Privy Council. 

" Had this suggestion been made before the assmnptit^ 
of the power of appointment by the Provincial Gover 
ment, it might properly have been adopted, but undi 
present circumstances it would seem that the quest! 
should be dealt with in the first instance, by the courta ti 
Ontario. 

" The Committee of Council do not apprehend that a 
inconveniences or complications can arise from 
Queen's representative exercising the Royal prerogative 
in r nalfiT^er such appointments. 

" It is obvious that when the Supreme Court or othM 
Dominion Courts are established, commissions issued 1 
the Lieutenant-Governor would not, as of right, give pr^ 
eedence or position in those Courts. At the same time j| 
might be advisable that such commissions should 
recognized. 

"The Committee of Council are, therefore, on ■ 
whole, of opinion that His Excellency the Govemta 
General, as the Queen's representative, should not refrai 
from appointing Her Majesty's Counsel ; but they thin 
an arrangement might advantageously be made betwe^ 
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te Govemment of tlie DominioQ and the several Pro- 
vinces, by whidi Queen's Counsel, appointed hy the Gov- 
ernor-General, would receive proper status and position in 
the Provincial Courts, and commissions issued under 
statutory authority by the Lieutenant-Governor would be 
recognized in the Courts of the Dominion. 

The Government of Ontario was prompt to carry into 
effect the powers vested in the Legislature of the Province, 

The Lieutenant-Governor of Ontario, on the 29th of 
rah, 1873, assented to the two following Statutes : — 

" An Act respecting the Appointing of Queen's Counael." 

3 Vic, cap. 3.) 

"An Act to regulate the proceedings of the Bar of 
f Ontario." (36 Vie., cap. 4.) 

The preamble to the first-mentioned of these statutes 
explains clearly and forcibly the reasons which justify its 
enactment. They are sa follow : — 

I" Whereas in the course of the administration of justice, I 
matters between the Crown and the subject are brought, ] 
some in Her Majesty's name and some in the name of the | 
Attorney-General for Ontario, before Her Majesty's Courts ' 
in Ontario by the direction and under the control and i 
management of the Provincial Govemment ; And whereas ' 
the Lieutenant-Governor of right ought to have the ■' 
_power to appoint, from among the members of the Bar o£ 1 
Qntario, Provincial officers who may assist in the conduct A 
f such matters on behalf of the Crown, under the name T| 
£ Her Majesty's Counsel learned in the law of the .said 1 
nvince ; And whereaa doubts have been cast on the 



power of the Liautenant-Govemortomake such appoin 
ments, and it is expedient to remove such douhts : Ther^ 
fore, &c." 

The authority to pass these Statutes is two-fold — 

1, It is conferred by the 92nd Section of the B. N. - 
Act, sub-Section 14 ; wliich places under Provincial c 
trol— 

" The Administration of Justice in the Province, inelui 
ing the constitution, maintenance, and organization, i 
Provincial Courts, both of civil and criminal juriadietioi 
and including procedure in civil matters in those Court8.3 

2. It is conferred after the manner suggested in the 2 
paragraph of the Earl of Kimberley's despatch to 1 
Lisgar, 1st February, 1872. 

The Law Officers of the Crown must he considered i 
have formed their opinion without prejudice or prediapc 
sition. That opinion was a virtual judgment c 
submitted by the Canadian Government. That judgma 
the Imperial Government accepted, and, acting on it, f 
to the Provincial Legislatures the authority to invest thd 
Lieutenant-Governors with power to appoint Queea'ra 
Counsel. This authority, since that time they havi 
possessed. Further, they must continue to possess ira 
until a Colonial Tribunal is authorized to overrule i 
judgment of those eminent Jui-ists on whose opinions t 
Imperial Government is wont to base its action, in dee 
with Constitutional issues that arise from time to time h 
the dependencies of the British Empire. 
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CHAPTER XIX. 
KWEO AKE THE PKESBNT QUEEN'S COUNSEL IN ONTARIO T 

THE official correspoadenee relating to the Provincial i 
prerogatives, in the matter of the appointment i 
of Queen's Counsel is now before the reader. Upon 
this correspondence, any one understanding the English 
language, can form a judgment which shall be as sound 
and aeOHible as that of any lawyer. In this particular 
oaae there would seem to be little or no room for the dis- 
play of those eccentric mental performances which are | 
I veiled under the euphemism of " a conflict of legal opinions." 
In defence of the power of the Pi'ovincial Legislatures i 
y invest the Lieutenant-Governors with the prerogative I 
Ito appoint Queen's Counsel, there is a phalanx of legal 
~»uthority impossible to be broken. In that phalanx ' 
Bfltand Sir John A. Macdonald, the Law Officers of the ( 
■Crown in England, Hon. Edward Blake. Next, in order ' 
E time, comes Hon. Oliver Mowat, Attorney-General and 
first Minister of the Province of Ontario, a public man, ] 
accustomed, in a long official career, to deal with the | 
exigencies of practical statesmanship, and a jurist in whom ' 
conscientiousness, caution and legal learning ore alike 
conspicuous. 

Then there are the seven gentlemen, who were gazetted 
1 the 13th of March, 1872, aa having been appointed 
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Queen's Counsel by the Lieutenant-Governor of Ontaria 1 
Six of these eminent lawyers have since ascended the \ 
Bench. Their names are as follows : — 

Chief Justice Moss, Chief Justice Wood, Justice Patter- J 
son, Justice Anderson, Vice-Chancellor Blake, Vice-Chan-j 
cellor Proudfoot. 

It is only right to mention the names of a few of thi 
learned gentlemen who, at the present moment i 
Province, wear the title of Queen's Counsel. On thai 
Conservative side, are Hon. Alexander Morris, a gentle- J 
man of large and varied experience in public life, whov 
has been a Cabinet Minister, the Chief Justice of £ 
vince, and its Lieutenant-Governor. Then there is 5 
William Ralph Meredith, whose reputation as a lawyer wM 
well earned, and whose abilities have won for him thel 
leadership of the Ontario Opposition in the Provincial A 
Parliament. Again, there is Mr. W. H. Scott, the raerabOTl 
for West Peterborough, a lawyer of high standing in I 
his profession ; along with liim, Mr. Dalton McCarthy. < 

On the Liberal side of polities are to be foimd wearin^f 
the honour of Queen's Counsel by right of their own J 
ability, as well as Provincial authority, such men as Hoiinfl 
T. E. Pardee, Hon. C. F. Eraser, Hon, A. S. Hardy, and ' 
Mr. J. G. Scott, Deputy Attorney-General. 

The inquiry now arises : Are all the authorities who;l 
have pronounced on this question, beginning with thai 
Law Officers of the Crown, Kkely to be wrong, and thefl 
Supreme Couit likely to be right ? The question answeiaS 
itself in an energetic negative. 
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CHAPTER XX. 

CAN THE GOVERNOR-GENERAL APPOINT QUEEN'S COUNSEL? "] 

THE Governor- General of Canada performs the duties 
of his office in accordance with a series of regijlatioia i 
which are known aa the " Royal Instructions." Am 
other appointments which, since the Union year, 1841, the ^ 
Governors -General have been accustomed to make, are-] 
I those of Queen's Counsel. 

The question now ari.ses, by what authority did the < 

Governors-General of the late Province of Canada appoint i 

Queen's Counsel ? If their authority is not contained in i 

the Royal Instructions, whence is it derived?" In the 

Royal Instructions to Lord SydGnham,-f- no such authority 

is conferred. The Royal Instructions to Sir Edniiuid W. 

Head X are silent on the subject. There is no reference to i 

the matter in the Royal Instructions to Lord Monck. § 

There is a vital and f luidamontal difference between the ' 
inherent prerogative of the Sovereign, and the delegated 

* The earliest appotntmenta tfter the Union wore : Upper Canadu, 1842 : 
Mwara. W. H. Draper, H. J. Bculton, B. Bttldwin, H. Sherwood (preaed- ' 
enoe), J. E. SmaU. Lower Caniti^Ei, 1842 : Messrs. F. W. Frinmiu, G. 8. 
Chervter, D. FUher, C. K. OgdeD, L. H. Lafontaiue, T. C, Aylwin, A. N. 

t Dated Downing Street, 7th December, 1839. 
t Dated Balmoral, 20th Septemfier, IBM. 
g Dated Windior, 3nd November, ]M\. 
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prerogative. The Royal prerogative, although in its exeoi 
ciae sometimes to be questioned, is, nevertheless, an i 
dent of Sovereign power, the origin of which ia hiddoj 
away in the mists of our earliest political history. Baj 
the prerogative of a Governor-General is a power hotJj 
recent and delegated. The Royal Inatruetions, which d 
fine and circumserilie the Vice-Regal prerogative, are 8ub« 
mitted to Parliament and printed in the records,* They a: 
thus open to inveatigation. They might, perhaps, on 1 
motion of the House, be subject to alteration or revisita 
by the Imperial authorities. 

In none of the Royal Coramiasiona, as we have show 
is there any express authority given to a Governor-Genera 
to appoint Queen's Counsel. In the Commission to ( 
Marquis of Lome, the only portion which can be torttu 
into an authorization to appoint Queen's Counsel 
is the following paragraph :^- 

"And, We do further authorize and empower our s 
Governor-General to constitute and appoint, in Our i 
and on Our behalf, all such Judges, Commissioners, 
Jiistices of the Peace, and other necessary officers and 
Ministers of Our said Dominion, as may he lawfully con- 
stituted or appointed by TTs." 

It has been held by those who contend that the Govi 
nor-General has the sole right to make these appointment 
that the words "other necessary officers" comprise in th^a 

* See the Eurl of Dufferin's CoRuaiesion and Tnstnictioiis, Jcmnul* | 
knadlui Cammong, 187^ p. 85. Seealao Marquia of Lorne's GontmUl 
tad InrtruotionH, S. P. 0., 1879, Nu. 14, p, 1. 



Powers of Canadian Pa/rUwments. 



127 ' 



I 

( 



meaning Queen's Counsel. But Mr. Justice Gwynne 
says :" — " For Queen's Counsel have never been, nor can 
they be, regarded a'l a -necessary element in the constitu- 
tion and oi^anization of Courts, either of civil or criminal 
jurisdiction. .... They are not in any sense Officers 
of the Courts, nor Provincial Officers." 

On the other hand, the Consolidated Statutes of Upper 
Canada, Cap. 11, Sec. 3, declare: — 

"The said Courts (Assize and Nisi Prius, etc), shall be ; 
presided over by one of the Chief Justices, or of the 
Judges of the said Superior Courts, or in their absence, then ' 
by some one Judge of a Comity Court, or by some one of 
Her Majesty's Counsel learned in the Law of the Upper 
Canada Ear, upon such Judge or Counaol being requested 1 
by any one of the said Chief Justices or Judges of such ,1 
Superior Courts to attend for that purpose." 

Here is a conflict between statutory enactment and a 
judicial opinion. It would seem probable, however, that 
Mr. Justice Gwynne is correct. Queen's Counsel are not 
Officers of the Court in the proper sense of the word ; for 
the incidents of permanence and continuance are bound 
up with the conception of officership. A Queen's Counsel, 
called upon suddenly to perform the functions of a Judge, 
ia only an officer of the Court for the time being. The 
moment he leaves the Bench, the attributes of an Officer 
of the Court disappear along with him. 

If a Queen's Counsel is no Officer of the Court, he can- 
not come under the designation " other necessary officers " 
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in the Royal Commiasion. The Governor- General, theuJ 
fore, has no power to nominate to thia honour. 

There wo\iId seem to he no doubt, however, that t 
Federal Parliament can confer on the Governor-Genet 
the power to appoint Queen's Coimsel, but for the Fedevq 
Courts only; just aa the Local Legislatui-es, acting upi 
the opinion of the Law Officers of the Crown in I 
conferred on the Lieutenant-Governors the power ; 
appoint Queen'a Counae! for the Provincial Courts. It e 
be considered that the opinion here expressed, calling i 
question the power of the Governor-General to appoij 
Queen's Counsel, tends to a limitation of the prerogati? 
But it is to be borne in mind, that, for a long seiies of yet 
the Law OfEeers of the Crown in England have recogi 
the right of the Imperial, as well as of the Colonial Legisl 
turea, to affect, influence and modify, the pi'erogative i 
respect to its exercise in the Colonies. 

In respect to the powers of the Crown to alter i 
Tenure of Lands in Canada, the Joint Opinion of tn 
Attoraey- General, Sir W. Garrow, and the Solicitor-C 
eral. Sir S. Shepherd, was given on the 22nd of Januai 
1817.* They say : — " We beg leave to observe that if ] 
was intended to change the tenure of any lands withoi^ 
the consent or desire of the persons possessing such lan^ 
or at once to affect a general alteration of tenure, there ] 
no doubt that it could not be done without an Act of thf 
Legislative bodies with the assent of His Majesty. 
There is, by the 43rd Section of 31 Geoi^e in.. Cap. 31, 
* Forsyth'a Conititutianol Law, pp. 163-lM, 
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f restriction of the prerogatiTe as to the tenure on which 
f lanrls shall be granted in Upper Canada, because by that 
I Section His Majesty can only grant lands on free and 
[eominon aoccage." 

Attorney-General Sir James Scarlett and Solioitor- 
t'General Sir N. C. Tindal gave, in 1827, a joint opinion 
v^n the power of the Crown to create the office of Master 
\ of the Rolls in Canada.* They say : 

" We have duly considered the several matters referred 
I to us, and have now the honour to report, for His Majesty's ' 
['information, that the result of our investigation leaves us ' 
fin considerable doubt whether His Majesty lawfully can, 
I. by letters patent under the Great Seal, or in any other 
I manner, without the intervention of Parliament, or of the 
[ Local Legislature, create any new Judge in Equity, 1^ 
[ whatsoever name he may be called, in Upper Canada, ' 

. . . It would be more expedient, if consistent 
I with His Majesty's pleasure, that the intended Equity 
I Judge should be called Vice-Chancellor to the Governor. ' 
. . . But in order to prevent doubts on the aub- 
I ject, we would recommend this to be done by the aid of 
\ Parliament or of the Local Legislature." 

It will be seen, from the illustrations just given, that, in ■ 
[ BO far as respects Canada, two important prerogatives, the 
I power of the Crown in matters of Tenure, and the estab- 
lishment of a Court of Justice, could not be exercised 
I without the consent of the Local Legislature. 

It has been already stated that the Royal Commissio 



» Furayth, pp. 173-174. 
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contains no explicit authority to appoint Queen's Coiu 
It ia not the first time that the Royal Commission and I 
structions have been found inoperative or defective. 
far back as 1738, Attorney-General Sir D, Ryder, i 
Solicitor-Geiteral Sir T. Strange, delivered a Joint Opin 
on the erection o£ a Court of Exchequer in South Cai 
Una.* 

The Law Officers, replying to the question whether fcl 
Governor, by his Coramisaion or Instructions, be sufficients 
empowered to appoint a Chief Baron, said : " As doubl 
have arose (sic) in the Province touching the authority of t] 
present Chief Baron, we conceive it is not advisable I 
rest the authority of erecting such Court and appoints 
the Cliief Baron on the present Commission and Instru 
tions ; but yet it would be more proper {if Hia Majes 
should be so pleased), by a Special Commission to 1 
Governor, to authorize the establishment of such a Coaj 
and the constitution of the Chief Baron and other o 
of it." 

Attomey-GeneraJ Sir D. Ryder, on March 27, 1750^ 
gave an opinion to the effect, that the King could not 
grant power to establish a Criminal Court in Newfound- 
land, except under the Great Sealf He says : " I am of 
opinion such power cannot be granted by Instruction, or 
any otherwise than under the Great Seal ; and, therefore, 
if thought advisable to be granted at all, ought to be in- 
serted in the Governor's Commission ; but the manner of 

B exercisicig such power may be preaeribed and limited 
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I hy Inatmctions, for any breach of which he will be j 
lianswerablo to His Majesty." 

If a Queen's Counsel is an Officer of the Court, compe- j 
V'tent, on occasion, to adjudicate in criminal cases, the I 
I'power to appoint him, ought, in accordance with the former j 
I'of the opinions just cited, tote embodied in the Governor- I 
rGeneral'a Commission. In the appointment of Queen's J 
tCounsel in Canada, it must be borne in mind that the | 
KBoyal prerogative, even supposing that it ia legally exer- | 
liffised by the Govemor-Gieneral, is, in the very nature of ] 
I the case, limited and localized. A Queen's Counsel, 
■ .appointed by the Governor-General, would have no etattis, 
I as such, in any court in the British Islands. He cannot A 
I even take pre-audience or precedence in the Provincial J 
I Courts of Canada. But when the Queen, through the 1 
r Governor-General, creates a Knight or a Baronet, the I 
distinction is recognized in Great Britain, in Canada, in I 
Australia, throughout the British Empire, 

In the British Nort,h American Colonies, in the olden J 

times, a Crown Coiuisel could not claim precedence on 1 

I account of his title. In the " Rules of Precedency for 1 

the Settlement of the Precedency of Men and Women in I 

America," a Crown Counsel was not even named.* 1 

According to these Kules " the members of the Assembly* ] 

Crown officers, &c., of any particular Province, have nol 

L other rank out of their Province than what belongs to'l 

I them in their private capacity es men," 

la England, where the title originated, it has never I 



• Stokos, p. 190. 
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been considered of sufficient importance to establish a 
claim to precedence outside of a court. Selden, in his 
Titles of Honour, does not mention it. Haydn's Book of 
Dignities,* ranks it after Serjeant-at-Law. " The Table 
of Precedence within the Dominion of Canada," ignores 
it.-f" Notwithstanding these instances of unrecognition, 
the title of Queen's Counsel, in Canada, is one that has 
long, and justly, been regarded as unmistakeable evidence 
of professional eminence and intellectual ability; one that 
has been, and still is worn by some of our most disting- 
uished men. 

But, as matters now stand, the Provincial authorities 
have the sole power to appoint Queen's Counsel. The 
Federal authorities, according to the reasonable and 
apparent interpretation of the Royal Commission, have no 
right to appoint Queen's Counsel ; not even to give them 
pre-audience and precedence in the Supreme Court. 

* Page 251. 

t Mackintosh : Canadian Parliamentary Companion, 1879. Pages 100- 
101. 
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CHAPTER XSI. 

ARE THE PROVINCES REPUBLICS ? 

JN tlie Canada Law Jownal, of December, 1879, will be 
■ found a report of the decision of the Supreme Court in 
oioir et al., appellants, and Ritchie, i-espondent : the 
Elreat Seal case. 

' In this decision one of the learned Judges is made to 
lay: I 

Dictum — " The Provincial Govermnetits are, as it were, 
■ved out of, and subordinated to, the Dominion." 
Anawer — " Whereas the Provinces of Canada, Nova 
I and New Bmnswick have expressed their desire 
be federally united into one Dominion, under the 
wn of the Kingdom of Great Britain and Ireland," 
(Preamble B. N. A. Act.) 
Dictum—" The Queen forms no part of the Provincial 
jegislatures, as she does of the Dominion Parliament," etc. 
Answer 1. — See concluding paragraph of preamble of 
the B. N. A. Act, dted above : " to be federally united 
^Into one Dominion, under the Crown of the TJnitcd King- 
dom," etc 

Answer 2. — "The Lieutenant-Governor of Ontario, and 
i Quebec shall, from time to time, in the Queen's name, 
f instrument under the Qreal Seal of the Province, sum- 
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mon and call together the Legislative Assembly of i 
Province." (B. N. A. Act, sec. 82.) 

It is plain that when the Legislature is summoned i 
the Queen's name, she not only originates its exiatenoe 
but that she is, throughout the whole term of that exi 
tence, a part of it ; and a participant in all i 
and functions. It is worthy of particular observatit^ 
that the very same language used in reference to the c 
ing of the Provincial, ia used in respect to the calling a 
the Federal Parliament, For example : " The Govemoi 
General shall, from time to time, in the Queen's name, 1 
instrument, under the Great Seal of Canada, summon a 
call together the House of Commons." (B. N. A. 1 
sec. 38.) 

It is also to be carefully noticed that, by the 82nd a 
tion, the Lieutenant-Governor, as respects the greatest a 
all the functions of a Colonial Viceroy, that of summoi 
ing Parliament, is empowered to act as the direct repi 
sentative of Her Majesty. In this one duty he s 
on the same level with the Governor-General himself, 
other words, the Queen, through the Lieutenant-Govemca 
becomes a vital and visible participant in the legislatioj 
of the Provincial Parliaments. 

Answer 3. — " .... The Lieutenant-Govei 
of the Canadian Provinces are expressly named in i 
Queen's Commission appointing the Govemor-Genei 
and are therein empowered ' to exercise, from time i 
time, as they may judge necessary, all powers lawfuUji 
belonging ' to the Hovereign, ' in respect of aasembling.'a 



roroguing, and of dissolving, the Legislative Councils, 
• the Legislative or General Assemblies, of those Pro- 
inces respectively,' " This answer is taken from a pamph- 
1 entitled "A Constitutional Governor."* The author, 
Mr. Alpheua Todd, the Librarian of the Federal Parlia- 
ment, is one of the greatest living ma-^ters and exponents of 
the principles of Pai'liamentaryand Constitutional Govern- 
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Answer 4!. — (From the Earl of Dufferin's Commission, 
22 May, 1872.-f) "And we do further authorize and 
empower you to exercise, from time to time, as you may 
judge necessary, all powers lawfully belonging to TJs, in 
E^espeet of assembling or proroguing the Senate or the 
"House of Commons of Our said Dominion, and of dis- 
solving the said House of Commons, and we do hereby 
give the like authority to the several Lieutenant-Gov- 
ernors for the time being, of the Provinces in Our said 
Dominion, with respect to the Legislative Councils or the 
Legislative or General Assembles of those Provinces res- 
pectively." 

Dictum. — " The Queen is no party to the laws made by 
'Uiese Local Legislatures," 

Answer 1. — " He (the Sovereign) is al,yo the head of 
the Imperial Legislature, which derives its existence from 
the Crown, and a component part of every Local Legisla- 
throughout his Dominions."J 

Answer 2. — " Moreover, in all the British Colonies, 

* Pp. 39-30. + JonniaU of Canada, 1873, p. 89. 

JToddi Fftrliamentar; GoTemment in England, voL 1, p. 167. 
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every act of the Executive runs in the name of thg 
Queen. Parliaments, whether Federal or Provincial, a 
opened in' her name and by her Governors. ' Legi 
tion/ says Mr. Disraeli, 'is carried on in her name — ev^ 
in Pro\'inee3, as in Canada, which are directly Bubordinaw 
to a Federal Government, instead of to Imperial authts 
ity.' . . . . ' So that, in a modified, but most i 
sense, even the Lieutenant-Governors of the Canadi 
Provinces are repreaentativos of the Crown."* 

Dictum : " No Act of any such Legislatures (Local), < 
in any manner impair or affect Her Majesty's right to t 
exclusive exercise of all her prerogative power." 

Answer l.^See, on page 97, Hon. Attomey-GeneM 
Mowat'a argument as to prerogative, in the matter i 
Escheats, See, also, on page 109, the decision of the fiw 
Judges of the Court of Queen's Bench in Quebec, sitti 
in Appeal, 

Answer 2. — " In all these Ooloniesf the Imperial Gover^J 
ment retains only the appointment of the Governor, t 
a veto on legislation — {which privileges, in the case of t 
Provinces in the Canadian Dominion, are now exerciM 
by the Governor- General in Council) — and has no t 
control over any public functionary except the Govemoi 

" To the same efteot, we are reminded by the Duke < 
Argyle, that the nomination of Governors ia almost i 
sole remaining bond of connection hetweea the Motbj 



• "A OonBtitutional Govoraor," p. 30. 

t The Canadian Provinces, the five Provinces of Augtrslia, New Zeal 

Tununia, and the Oape of Giood Hope. "A Conibitutioiutl Geveraor," 
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country and Coloniea possessing Parliamentary Institu- 
tions."* 

Answer 3. — The Crown has long ago abandoned the I 
Bxerciae of practical prerogative in Canada. The power, I 
without responsible Ministerial advice, to create Judges 1 
aikd then to give them permanent seats in the Legislature, ' 
has been surrendered. The power to nominate Bishops 1 
of the Anghcan church has been given up. Further than j 
this, the Royal Prerogative, in one of its most vital attri- 
butes, the power to enforce the decisions of the Courts, I 
has been waived in respect to Canada. For Lord Monk, I 
in his Speech, at the opening of Parliament, on the Slat 
of March, 1862,f informed the Legislature that a Bill was 
about to be introduced into the Imperial Parliament, to I 
abolish the power of the Superior Courts in England to 1 
issue the writ of Habeas Corpus into this and otb» ] 



Answer 4. The Queen being eliminated from Provincial I 
Legislation, the " Provinces of Canada, Nova Scotia and I 
New Brunswick " are not " under the Crown of Great I 
Britain and Ireland;" they must then be independent I 

Repubhcs. 

• "A Conatitutional Governor," p. 32, Sae also Report Han. W. I 
Olkdatone'g Keitiiu-kB, p. 63. 
t Journals, 18(32. Imporial Act, 25-26 Vic, Cap. 20. 
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CHAPTER XXII. 

THE queen's name IN PROVINCIAL LEGISLATION. 

THERE are those who advance the theory that the E 
vincial Parliaments o£ Canada have no legal right tJ 
use the name of the Queen in their legislation. It 1 
been already shown in these pages that the Queen i 
participant in the law-making functions of these Parlii 
rnents. It now remains to prove that even if the r 
of Her Majesty were loft out of the enacting part of thi 
Acta of the Canadian Provincial Legislatures, the omissicwl 
would not, according to precedent, invalidate the laws tht 
are made. 

The precedents, in this case, is the practice in the Legi 
latures of the Thirteen Colonies, when they were still 
members of the British Empire. We shall reproduce i 
enacting part of the Acts of the more important of thes 
Colonies. 

The enacting part of an Act of Assembly in Virgi 
before the Civil War :— 

" Be it therefore enacted, by the Lieutenant-Governoi 
Council, and Burgesses, of this present General Assemblyifl 
and it is hereby enacted by the authority of the sam 
that, etc."* 

The enacting part of an Act of Assembly of the Pri 
vince of the Massachusetts Bay, before the Civil War :- 
* Stoker pp. 240-317. 



"Be it enacted by His Excellency the tJovemor, Council, . 
and Representatives, in General Court assembled, and by I 
the authority of the same, that, eta" * I 

The enacting part of an Act of Assembly of the Pro- J 
■vince of New York, before the Civil War : — m 

"Be it therefore enacted by the Governor, Council, andfl 
General Assembly, and by tlie authority of the samst J 
that, etc."t I 

The enacting part of an Act of Assembly in the ProJ 
vince of Georgia, before the Civil War : — ■ 

"We humbly pray His most Sacred Majesty that it may's 
be enacted, and be it enacted by His Excellency, . , ,fl 
Captain-General and Governor -in-Chief in and over Em-fl 
Majesty's Province of Georgia, by and with the adviccfl 
and consent of the Honourable Council, and the CommonjH 
House of Assembly of the said Province, in General Assem-'fl 
blymet, andby the authority of the same, that, etc" J I 

It will be observed that there is the most striking dia^ 
similarity in the enacting part of the Acts in the Provincefl 
of Vii^inia, and in the Province of Georgia, In thoS 
former case the name of the King is completely ignoredJ 
An Act of Vit^inia would not show, of itself, that thaj 
King of Great Britain was the head of the Colony, or thalM 
he took any part in the enactment of the laws. On thew 
other hand, the enacting part of an Act of the Province on 
Georgia is remarkable for the prominence which it giv^fl 
to the King, and for the phraseology in which he is meo^l 
• stoke*, p. 217. t JiKl-.p. 248. J Ibid., pp, 248-249. ■ 
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tioned. But, notwithstanding this glaring difference 1 
tween the enacting parts of the Acts of Virginia an« 
Georgia, the validity of their respective Statutes was i 
eveiy case the same. 

The Imperial authorities, in those older times, did nsH 
carp and quihble over the phraseology of an Act of t 
Colonial Assemblies. They did not insist that Virginia 
and Massachusetts Bay, and New York should follow tha 
' example of the Province of Georgia. They considere 
that, as long as the Colonies recognized the joint Sovfti 
reignty of the King and the British ParGament, thejd 
were free, as self-governed communities, to enact laws in 
whatever language seemed to them most suitable. Th^ 
Home authorities did not cease to recognize the Consti 
tutional force of the opinion of Attorney- General Ray-j 
mond, on an Act of Assembly of Barbadoes, passed < 
August 1, 1712, which was : — 

" That an Act of Assembly has the same effect in thfl 
Colonies, as an Act of Parliament has in the Mothe^ 
Country." • 

The enacting part of an Act of the Dominion i 
Canada is : — 

Her Majesty, by and with the advice and consent o 
the Senate and House of Commons of Canada, enacts a 
follows : — 

The enacting part of an Act of the Province 
I Ontario: — 

Her Majesty, by and with the advice and consent on 

* Chftlmere' Colonial opiniona, p. 351, 
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[.the Legislative Assembly of the Province of OntariOj 

\ enacts as follows : — 

The enacting part of an Act of the Province of ) 

\ Quebec : — 

Her Majesty, by and with the advice and consent oE \ 

I the Legislature of Quebec, enacts as follows : — 

Now, if the words " Her Majesty " were eliminated \ 

' from the enacting part of the Acts of Ontario and Quebec, i 

i there would be no greater difference between those enacts 

I ing parts so modified, and the enacting part of an Act of 
the Federal Parliament, than there was in the phraseology 
of the Virginia and Georgia Statutes, The opinion of j 
Attorney-General Raymond would still hold good. The J 
Legislatures of Ontario and Quebec, could continue to 1 
enact, within the powers prescribed by the E. N. A. Act,J^ 
laws that would have " the same effect in the Colonies a 
an Act of Parliament has in the Mother Country." 



CHAPTEE XXIII. 

}• THE STRUGGLE AND TRIUMPH OF THE LEGISLATURE OF | 
JAMAICA. 

IN the Constitutional Annals of the British Coloniea, J 
there is, probably, no more instructive story than that " 
I- of the struggle and triumph of the Legislature of Jamaica. 
I On the one side, was the House of Assembly, battling for 
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its privileges : on the other, were ranged Major-Gena 
Carmichael, the Commander of Forces, and his ally, tM 
Duke of Manchester, the Governor of the Island. 

The incidents of this remarkable contest are now, it ia 
believed for the first time, brought forth from the 
obscurity of official documents into the light of publicity.* 
They are as follow — 

In th(! House of Assembly, in Jamaica, on Ist Novemb 
1808, a Committee was appointed to make inquiry as f 
the circumstances of the latti mutiny in the 2nd Wea 
India Regiment, at Fort Augusta ; and to report the fact 
with their opinions thereon, to the House. The Conj 
mittee was to have power to send for persons, papers afifl 
records ; and to examine all persons that should conS 
before them. 

On the 2nd of November, the Chairman of the Com 
mittee reported its recommendation to the House: namel}^ 
to send a message to the Duke of Manchester, the Qc 
emor of the Island, requesting him to cause to be 1 
before the House authenticated copies of all proceec 
taken before the Courts-Martial and Courts of Inquin 
respecting the said mutiny. 

On the I7th of November, the Speaker, Mr. Philij 
Redwood, by command of the Duke of Manchester, lai 
before the House the answer the Duke had received frta 
Major-General Carmichael, Commander of the Forces, i 
a letter which his Grace addressed to him in consequent 
of the me.ssage of the House of the 2nd instant. 
• jDunuJa uf the Honourable Huuae of Asaembly of JamaiM, 1 
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The letter of Major-General Carmichael stated that he 
did not feel himself authorized or justifiable in delivering d 
any authenticated copies of proceedings of general Courts- 
Martial 

The message of the House to the Duke of Manchester, ] 
and the letter of Major-General Carmichael, were referred'* 
to the Committe of the Whole House, appointed toJ 
inquire into and take into consideration the state of the I 
Island. 

This Committee reported a Resolution : — it was to J 
request the Governor to cause the attendance of Captain 1 
Tonge and Major McLean, of the 2nd West India Eegi-T 
ment, for examination before a special Committee! 
appointed to inquire into the mutiny in that corps, and T 
the mm-der of two of hia Majesty's officers of the same. 

On the 29th of November, the Mutiny Committee report- 
ed to the Assembly that, in pursuance of the message of the 
House to the Governor, of the 22nd instant, they were 
attended by Captain Tonge and Major McLean. But the 
inquiry which they were directed to make, had been com- 
pletely frustrated by a general order issued by Major- 
General Carmichael, 

This order, which was dated the 25th of November, 
1808, ran thus :— 

" The Major-General feels it a paramount duty to 
apprise any officer, or other persona in a military capacity, 
that may be allowed to appear, that he does not permit 
them to answer any questions that the Legislative Body 
of this Island may put, upon the subject of a late mutiny, 
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or upon the Govemmeiit and discipline of His Majesty'M 
forces." 

The House unanimously agreed to the six resolutioi 
which follow : — 

Resolved, 1st. That this House, aa the representative^ 
of the people, hath of right and ever has exercised with 
the Island, all the powers, privileges and immunitiel 
claimed and enjoyed by the Commons House of Parlii 
ment, within the United Kingdom of Great Britun a 
Ireland. 

Resolved, 2nd, That it is the undoubted privil^e c£ ti 
House to send for all papera and records, and to order t 
attendance of all persons, civil and military, residend 
within the Island, capable of giving evidence on any aub4 
ject, tmder investigation in the House ; that to prevei 
the attendance of witnesses, duly summoned, or pretem 
to prohibit such witnesses from giving full and tru 
answers to all questions whatever, that may 1 
pounded for discovering the truth, are breaches of 1 
privileges of the House. 

Resolved, 3rd. That i^equiring the attendance of t 
officers, non-commissioned officers and privates of 1 
Majesty's forces on the House, to be ordered by ( 
Governor or Lieutenant-Governor, who heretofore waa 
commander of such forces, in place of bringing them I 
summons, has been matter of coui'tesy, in case they mighty 
at the same time, have been ordered on other duty, and it 
not of right : and that the courtesy of the House has b 
Oily returned by an immediate order fortheatte 
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ance of all such persons, without any attempt to suppress 
the truth, or garble their testimony. 

Resolved, 4th. That as the Gi'and Inquest of the coun- 
try, it is the right and duty of the House to inquire into 
all grievances or matters which happen within the Island, 
dangerous to the public safety, ... to the end that 
Buch representations may be made to our most gracious i 
Sovereign, or such Legislative measures adopted as shall 
procure redress, etc. i 

Resolved, 5th. [This resolution set forth that, on the I 
27th of May, 1808, a mutiny broke out in the 2nd West I 
India Regiment, when two of their officers were murdered, 
and many other persons were put to death. That no 
Coroner's inquest was held to inquire into the murders, or J 
the causes by which the said other persons came to a I 
violent death ; that no investigation by the civil power, I 
or trial of the murderers in the Courts of this Colony, had I 
taken place, That the mutiny, &c., murders, and violent I 
deaths had occasioned the greatest alarm to the inhabit- 
ants, who expected, on the meeting of their representatives, i 
a iuU and impartial inquiry. The Resolution narrated i 
the proceedings that had been taken by the House to pro- ] 
rcure information, referring particularly to the General 1 
torder from Major-General Carmichael, refusing permis- I 
pdon to his officers to answer the questions of the Legisla- J 
Erne.] I 

I ReBohed, 6th. That the assumption by Major-General I 
tCarmichael of a power to obstruct tbia House in the I 
'«xercise of its rightful functions, inquiring into the causes j 
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of a mutiny which has excited the greatest alarm 
by pretending to permit or prevent the attendance ) 
witnesses, or prohibit them from aa^wering any queatiOT 
that by this House, or its Committees, may be tbougM 
necessary, and which do not criminate such witneaaes, i 
an unconstitutional attempt to deprive this House of JH 
undoubted rights, by an arbitrary exertion of milita 
authority, and a gi'oss violation of the most import 
privileges of the House. 

The House further 

Re3olveil, That Mr. Speaker do issue his warrant requia 
ing the attendance of Major-General Carmichael at t 
Bar, on the 1st of December, to be examined touching fl 
breach of the privileges of this House. 

On November yOth, the Speaker informed the Houf 
that his Summons to Major-General Carmichael to atte 
at the Bar, pursuant to the Order of the House, had 1: 
personally sei-ved by the Deputy Messenger. 

On the same day, November 30th, a Message from t 
Governor, by his Secretary, was read to the House, 

" Mr. Speaker,— I am commanded by His Grace, i 
Governor, to lay before the House a copy of a letter U 
has just received from Major-General Carmichael ; and | 
am desired by His Grace to say that he perfectly a 
in the sentiments therein expressed. His Grace, considt 
ing the importance of the question as relative to 1 
House, and also to the Major-General, as Commander ( 
His Majesty's Forces in this Island, earnestly 1 
the House will give to any futm-e proceedings upon j 
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that serious consideration which the magnitude of the i 

. subject demands." 

The letter of Major-General Carmichael, to the Duke of ' 
Manchester, heariDg date November 30, 1808, informed 
His Grace that he, the General, had been, that morning 
served with an Order from the House of Assembly to 
appear at their Bar, next day, for the purpose of being i 
examined touching a breach of privilege. 

The letter proceeded r — " As I cannot acknowledge the I 
authority of that Body, in a military point of view, over,] 
His Majesty's troops, .... I feel it my duty to J 
wait the orders of H.R.H. the Commander-in-Chief, before I 
I can submit to any jurisdiction or control the House of I 
Assembly may attempt to assume over H.M. forces ; and I 
without any intentional disrespect or contempt for that 1 
Honoui'able House in their Legislative capacity, I must J 
decline attending according to their summons, as Hig \ 
Majesty's service requires my attendance at head- 1 
quarters." | 

The Message was ordered to lie on the table, and the I 

' House forthwith adjourned. I 

On the 1st of December, the House again met, and tho 1 
time appointed for Major-General Carmichael's appearance I 
at the Bar being passed, and lie not appearing, pursuant 1 
to Mr. Speaker's summons, it was I 

Resolved, ■tiem. con. That Major-General Carmichael be 1 
taken into the custody of the Sergeant-at-Arms, for n 1 

[^contempt of this House, in not attending at the Bar this J 

|day, to be examined touching a breach of the privilegeo 1 
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of the House ; and that Mr. Speaker do issue his wan 
accordingly. 

The Governor's message, of the previous day, havii^ 
been read, the House unanimously adopted the follow 
resolutions :— 

1. That it is the ancient and undoubted right and piivi 
lege of this House, that no notice ought to be taken li 
the other branches of the Legislature of any matter £ 
agitation or debate in this House, but on informati(«| 
regularly communicated by this Houae to auch othfd 
branch ; and that, for the Governor of this Island ( 
manifest or declare consent or dissent, approbation, 
dislike, of any such /natter, before it be presented to h 
according to the order and course of Parliament, and. ^ 
the Assembly of this Island, is a breach of the privile^ 
of this House. 

2. That the Message of His Grace, the Governor, of t 
30th of November, accompanying a copy of a letter fro 
Major-General Cannichael, communicating his intentia| 
to decline attending, agi-eeable to a Summons from t 
House, sitting as the Grand Inquest of the country, j 
declaring that His Grace perfectly agrees in the sentj 
ments expressed in the said letter ; and further taki 
notice of future proceedings that may be adopted ( 
question in agitation, acknowledged to be of importanj 
to tbJB House and the Major-General, is a breach of i 
privileges of this House. 

3. That tbifl House cannot, consistently with its c 
dignity, or with due regard to its rights amd privUej 
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which are the firmest bulwarks of the liberties, franchises 
and immunities of the people, proceed to any other busi- 
ness until reparation shall be made for the breach of its 
^brivileges. 

^B Resolved, That a Message be sent to Hia Grace the Gov- 

^Bmor, with copies of the three Eesolutions. 

^K The same day a message came from the Governor, by 

H^the Provost Marshall, commanding, in the King's name, 

the immediate attendance of the whole House in the 

Council Chamber : whereupon, Mr. Speaker and the whole 

House went up. 

^L The Governor then delivered the following speech : 

^B "The House of Assembly having ordered the attendance 

^nl the Commander of H.M. Forces at their Bar, and in- 

^B^iding, as it appears to me, to enforce that order, a 

^Pineasure certainly novel, and giving rise to a question of 

the greatest magnitude, as it tends, in fact, to devolve the 

command of any British army in this Island upon that 

House, I feel it incumbent upon me, however I lament 

any interruption to that harmony subsisting between the 

different branches of this Legislature, to take such 

■measures as shall bring so important a point before the 
highest authority, previous to any further proceedings, 
Eie Governor then prorogued the Assembly until the 
27th day of December next, 

" The question remained in abeyance until the 25th of 
April, 1809, the first day of a new Session. The Governor, 
^WQ that day, addressed the Speaker and the A^embly, as 
^BoUows : 
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" Mr. Speaker and Gentlemen of the Assembly : I hsn 
it in command from His Majesty to acquaint you that I 
haa been graciously plea,sed to direct a copy of 
minutes of the Court-Martial to be laid before you, pnj 
suant to your message of the 2nd of November last. 
And I am also to acquaint you that the officers wh<^ 
attendance you requested me to procure, by your meas 
of the 22nd of Nov. last, will be directed to attend j 
without being subjected to the restrictions contained 'i 
Major-General Carmichael's order of the 2oth of Nova! 
ber last. 

" His Majesty entertains no doubt that you will a 
in requiring such attendance in future, to those forma-ij 
proceeding which are sanctioned by precedent ; and i 
you will direct your examination, on all occasions, J 
Buch manner as to avoid requiring from such o 
doaures, which, if made, might be attended with preja 
dice to the interests of His Majesty's service. 

" I am desirous of assuring you that, so far from havi 
any wish to interfere with, it has been ray earnest des 
to maintain and .support, at all times, your accustom 
rights and privileges ; confident, in so doing, I shall p 
mote the interests of the Island, and fulfil the gracio^ 
intentions of His Majesty." 



The entries in the Journals of the 29th and 30th { 
November, and 1st of December, of last Session, reap* 
ing the mutiny, etc., so far as related to Major-Qenen 
Garmichael, having been read, it was : 
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Resolved, nem. con., That Mr, Speaker, fro tempore, do 
issue his Warrant for taking into custody Major-General 
Carmichael, who was ordered into custody during the 
last Session on a Resolution of the House, that he had 
violated its privileges, and for a cootempt of the House 
in not attending on Mr. Speaker's Summons, to be 
examined touching the said breach of privileges. 

On the 26th of April, 1809, Major-Gcneral Carmichael, • 
attending at the Bar, iu the custody o£ the Serjeant-at- i 
Arms, was asked by the Speaker, pro tempore, what he : 
had to say for himself in respect to the two breaches of 
privilege — the issuing of the General Order, and the refusal 
to attend the summons of the Hoiise to be examined 
touching that Order. | 

Major-General Carmichael said : " My high sense of I 
military duty induced me to await the orders of my I 
Sovereign previous to attending your summons. I regret 
that this measure should have been deemed a breach of 
the privileges of this House — never in my contemplation. 
I am now ready to attend the pleasure of this honourable 
House, havmg received Ilia Majesty's comTTiands for so \ 
doing." (The italics are own own) | 

Ordered that Major-General Carmichael be discharged. I 

Resolved, That His Grace, the Governor, having in his | 

Speech, at the opening of the Session, been graciously ' 

pleased to assure the House that, so far from having any 

wish to interfere with, it has been his earnest desire to 

^L maintain and support, at all times, the accustomed rights I 

^^ and privileges of the House, the House is satisfied that { 
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the Message o£ the 30th November last was without any 
intention of violating the privileges of the Houae, 

On the 27th of April, an Address was ordered to be 
presented to the Governor. It contains the following, 
amongst other paragraphs : 

" Every right and privilege exercised by the Commons 
House of Parliament within the United Kingdom of 
Great Britain and Ireland, being inherent in the repre- 
sentatives of the people of this Island, met in General 
Assembly, we cannot receive as a favour, depending on the 
direction of His Majesty's Government, the attendance of 
witnesses required by the House ; nor can we recognize 
its authority to remove the uaconstitutional restrictions 
attempted to be imposed by Major-General Carmichael'a 
order of the 25th of November last, which supposes the 
power of continuing such restrictions, or renewing them, 
when deemed expedient. 

"We beg leave to observe that the House has at all times 
regulated its proceedings by Constitutional principles and 
established procedents ; and your Grace may confidently 
aaaure His Majesty's Goverament that, in ordering the 
attendance of witnesses, and conducting their examina- 
tions, we shall strictly adhere to the regular usage of 
Parliament. 

"We received with the highest satisfaction your Grace's 
aasurancea of an earnest desire to maintain and suppori; 
at ail times our accustomed rights and privileges in place 
of entertaining a wish to interfere with them. . 

Oa the same day, the 27tb of April, the Governor I 
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' before the House the proceedings of a general Court 
Martial, held at Jamaica, May 30th, 1808, and on subae- ' 
quent days. And thus the House triumphed in the Con- 
stitutional stru^le with a military commander, who, in 
his own sphere was practically an autocrat, and with a ' 
Governor who, as the King's Eepreaentative, but, as the 
event -proved, without the King's sanction, lent to the | 
autocrat the aid and sanction of hia exalted office. 

The action of the Jamaica House of Assembly, in vindi- 
cation of its own privileges, and in upholding the rights 
of those whom it represented, adds an honoured page to j 

f the history of the Constitutional struggles and victories ' 

I of Colonial Legislatures. 



CHAPTER XXIV. 

THE MAGKA CHARTA OF THE BRITISH COLONIES. 

LORD ABINGDON stated in the debate in the House i 
_ of Lords, on the Constitutional Act of 1791 ;* 

', . . That by this Bill this country was restored 
■to its right, not of internal legislation over the Colonies, 

r thai right it never had, notwithstanding the pretended i 
^omnipotence of the Declaratory Act,+ but to its undoubted 
(external right of regulating the commerce of all its De- 

• H«u*rd'B Parliamentiuy Hiatory, vol. 29, pp. 658-659. 
tU,aeo.S, citp.12. 
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pendencies, for the sake of the navigation, and, insomuM 
for the safety and general henefit of the whole Britii 
Empire." 

The Declaratory Act was IS, Geo, 3, cap. 12. Theai 
ity of the Imperial Parliament to impose internal i 
tion on the Thirteen Colonies was asserted by a previM 
Act 6, Geo. 3, cap. 12. It was the attempt to exerd 
this power which led to the loss of the American Coloni 
All too late came the Declaratory Act, which essayed | 
undo the deplorable effects of the Act 6, Geo. 3, cap. ifl 

The Declaratory Act recites : — 

" That taxation by the Parliament of Great Britain, fi 
the purpose of raising a revenue iji His Maj esty's ColonM 
Provinces, and Plantations in North America, has 1 
found, by experience, to produce great uneasiness and d 
orders among His Majesty's faithi'ul subjects, who i 
nevertheless, be disposed to acknowledge the justice i 
contributing to the common defence of the Empire, pr^ 
vided such contribution should be raised under the authtn 
ity of the General Coiui or General Assembly of t 
respective Colony, Province or Plantation. 

" And whereas, in order as well to remove the e 
uneasiness, etc., it is expedient to declare, that the 1 
and Parhament of Great Britain will not impose i 
duty, tax, or assessment, for the purpose of raising ,1 
revenue, in any of the Colonies, Provinces and Plantl 
tions." 

" From and after the passing of this Act, the King a 
Parliament of Great Britain will not impose any doj 
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f tax, or assessment whatever, payable in any of His 
Majesty's Colonies, Provinces or Plantations in North 
America or the West Indies, excopt only such duties as it 
^ may be expedient to impose for the regulation of e 
I merce ; the net produce of sucli duties to be always paid , 
and applied to and for the use of the Colony, Province, or- 
Plantation, in which the same shall be respectively levied, 
in such maouer as other duties, collected by the authority 
of the respective General Courts, or General Assemblies 
of aueh Colonies, Provinces, or Plantations, are ordinarily 
paid and applied." 

This Declaratory Act may well he regarded as the • 
Magna Charta of every British Colony possessing Repre- 
e Institutions. 



- CHAPTEK SXV. 

THE DANGERS OF FEDERAL CENTRALIZATION. 

IT is the solemn duty of each of the British North Ameri- 
can Provinces keenly to watch, and promply to 
repel, any attempt, faint or forcible, which the Federal ' 
(veniment or a Federal Court might be disposed to 
e on the rights and privileges of the Members of the 
Jonfederation. 
The history of the Federal idea, oq this Continent, is 
I fraught with important warnings. Its great aim, in the 
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United States, has been, since the infancy of the Constitu- 
tion, to become strong at the expense of the separate 
Sovereignties, which were the original sources of Federal 
existence. The words Federal authority and centraliza- 
tion have become, on the Southern side of our frontier* 
almost equivalent expressions. But States Rights and 
Provincial Rights are the strongest bulwarks against 
despotism. In a Federation, diversity is freedom; uni- 
formity is bondage. 

It is only weak mmds, and men cast in a servile mould, 
who cry out for strong governments. The political or 
social sybarite, shrinking from the performance of the 
ennobling duties of free citizenship, and afraid of its manly 
struggles, longs for the dishonourable ease and personal 
irresponsiblity of a despotism. Such a despotism can be 
found in a Federal Government, as well as in the rule of 
an autocrat. Under whatever form or name it may be 
exercised, the power which is unquestioned and unchal- 
lenged, is but another name for tyranny. 



THE END. 
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APPEIIDEX No. 1. 

DEFimnON OF "LBaiSLATUBK." 

Xtgidature. — The power that makes laws. — (Johnson's 
tionaiy.) 

"In the notion of a Legislature is implied a power to clu 
repeal, and suspend laws in being, as well as to make new laws."- 
(Addison, quoted by Johnson.) 

LegidatuTe. — The body of persons in a state or kingdon 
vested with power to make and repeal laws ; the supreme power^J 
of a State.— (Craig's English Dictionary.) In Webatar, edition o 
1874, there is precisely the same definition. 

LegialaHve.^Makmg, giving or enacting laws ; as a LegislattTM 
Body or Asaem^y. Relating, or pertaining to the passing of laws fM 
suitable to laws. — (Zell's Encyclopedia.) 

Ltgialatiii'e, — The power that makes laws. — (Wliorton's XaW m 
Lexicon. ) 

iejwlafrurf.— That body of men in the State which has the powerl 
of making laws. — (Bouvier's Law Dictionary.) 

Legidctwf.—The body in a State invested with the power e 
making or repealing laws ; the supreme power in a State. — (Stor-J 
month. ) 

"The terms ' lAgislature ' and 'Colonial Legislature' shall sev- I 
erally signify the authority, other than the Imperial Parliamentfl 
or Her Majesty in Council, competent to make laws tor any colony." 
—[Preamble to 28 and 29 Tic, cap. 63 (Imperial Act.)] 



APPENDIX No. 2. 

EXPBNIimittB POR CmL QOVBaNMBHT DT ONTAEIO ASH CANiDi, 

"The people of this Province have been taught by the practicftl m 
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leMona of the period from 1841 to 18C7, how specially important M 
is to their welfare and good gorerument that Buch public matters ai 
the management and sole of the public landa and the r 
therefrom, as well as from mines and mineraifi, the control of a 
municipal institutionB, supreme authority over property and o 
rights, the efficient administration of justice, and the responsibilin 
of educating the whole people of the Province, should he regulate; 
by a Legislature conversant with Buch subjeota, and their b 
upon the interests of the Province. 

" The one colourable argument for such a step, (Legislativl 
Union), is the assmned expense of carrying on the two systems Q 
Government ; but if the eipenditure of the Province of Ontario fi 
the purpose of Legislation (which is one of the few subjects whic^H 
could be dispensed with), amounting to 9111,260 and a porfioi 
under Civil Government saved, the total economy effected for ibi 
year 18V9 would amount to about the sum of 8150,000 j for tl 
eipenditure for all other Provincial objects would be 
under a Legielative Union ad now, and with the certain danger a 
larger amounts being required owing to the difBculty of a 
as economically at Ottawa aa at Toronto ; and if this argument O 
expense ia to be pressed, a simpler mode of diminishing the g 
ral expenditure would be in the reduction, which could readily bfti 
made without detriment to the efficiency of the public s< 
Canadian interests, in the expense of Civil Ctovemment and Legia^l 
lation at Ottawa.— (Hon. Adam Crooks, Minister of Education, fl 
pamplilet " Reform Government in Ontario," pp. 9-10., 1879.) 
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AGAmsT A 



Sir John Young, on the 11th of March, 1809, in a deapatflh tofl 
tie Earl of Granville, Secretaiy of State, for the Colonies sayifl 
amongst other matters ; * 

" It is worthy of consideration whether it would not be expediei 



